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Chapter One: Legal protection for computer products 

I. Premeditation: The protection of ideas 

 

Literature: 

Marly, Der Schutzgegenstand des urheberrechtlichen Softwareschutzes, GRUR 2012, 773; 

Kilian, GRUR Int. 2011, 895; Seffer/Horter, IT-Vertragsklauseln über Nutzungsrechte an 

Residual Information, ITRB 2005, 61. 

 

Every IT project, every new business model starts with an idea. Therefore, it is necessary to 

ask the question about the protectability of ideas in advance. 

Ideas are not protectable. Copyright law, for example, does not protect all results of individual 

intellectual activity, but only works within the meaning of § 2 UrhG. In terms of their 

character and use, computer programs are less of an aesthetic than a technical-functional 

nature; their economic value generally consists in their functionality. The law only protects 

the form of a work, i.e. the way it is assembled, structured and presented. The idea 

underlying a work is not protected. The more concrete individual design elements have 

been adopted, the more likely it is that a copyright infringement has occurred. However, it 

seems difficult, almost impossible, to draw the line between idea and form. Here, it will have 

to be made clear that the distinction is not to be made ontologically, but is based on a social 

decision in favour of the need to preserve freedom, i.e. free use.
1
 

Free ideas include, for example, advertising methods, scientific teachings and other 

information that is considered to be common property. Even the transformation of an idea into 

a concept does not change the principle of freedom of ideas.
2
 In the software sector, Section 

69a (2) sentence 2 UrhG expressly states that ideas and principles on which an element of a 

computer program is based and the principles underlying the interfaces are not protected.
3
 

This means that the procedures for solving a problem and the mathematical principles in a 

computer program are in principle not covered by copyright protection, although it is again 

extremely difficult to distinguish them from the protected concrete formulation of these 

principles. Accordingly, the good will of an IT company should not have an objective 

disposal value.
4
 

                                                 

 
1
 See Möhring/Nicolini/Hoeren, Copyright Act, Section 69a para. 10. 

2
 BGH, judgment of 26.6.2003 - I ZR 176/01, BGHZ 155, 257 = NJW 2003, 2828. 

3
 ECJ, judgment of 29.11.2011 - C-406/10 - SAS Institute. 

4
 AG Münster, Urt. v. 9.1.2007 - 46 F 858/05, NJW 2007, 2645 = NJW Special 2007, 438. 
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For the person concerned, the free usability of ideas is an unsolvable problem. There are 

numerous industries whose creativity and success is based solely on ideas. In the advertising 

industry, for example, it often takes some effort to develop the idea for an advertising 

strategy. In these industries, the idea provider is left defenceless. He cannot defend himself 

against the exploitation of his ideas. Even a deposit or registration does not help here, as it 

does not change the inability to protect ideas. Industrial property rights (in particular the 

Patent Act and the Utility Model Act) offer protection for technical inventions only under 

very high conditions. Also the competition law (UWG) basically does not protect against the 

adoption of ideas. 

There are also problems with freedom of ideas in IT projects because of the residual 

information. Residual information refers to the residual information that remains in the 

memory of the project staff after completion of a job.
5
 Typically, an attempt is made here to 

agree on a right in favour of the contractor to be able to use corresponding ideas or existing 

knowledge in the memory of the employees.
6
 However, there is a risk that the intellectual 

property rights of the client may be damaged, which is why in practice attempts are made to 

restrict the area of free knowledge by prohibiting the fixing of ideas in writing and to exclude 

the use of affected industrial or copyright rights.
7
 Here, too, the concept of residual 

information is then applied to the employee's pure memory performance, insofar as this 

corresponds to an average employee. 

The protection of ideas in the employment relationship poses particular problems. Even 

without a special agreement, an employee who has left the company is obligated under labor 

law to maintain confidentiality about business and trade secrets due to a continuing duty of 

loyalty.
8
 He or she is only permitted to use the acquired professional knowledge of 

experience.
9
 A further-reaching duty of confidentiality can only be imposed on him if special 

protective considerations are taken into account. Thus, case law has reservations about an 

unlimited duration of the duty of confidentiality, the combination with a duty to pay damages 

in the case of direct or indirect transfer of corresponding knowledge to competitors or the 

                                                 

 
5
 Seffer/Horter, ITRB 2005, 61. 

6
 Model formulations of such a clause can be found in Seffer/Horter, ITRB 2005, 61 ff. 

7
 See Seffer/Horter, ITRB 2005, 61, 64. 

8
 Cf. Sander, GRUR Int. 2013, 217 ff.  

9
 BAG, Judgment of the Court 16.3.1982 - 3 NJW 1983, 134, 135 = BAGE 41, 21; Judgement of 15.12.1987 

- 3 AZR 474/ 86, NJW 1988, 1686, 1687 = BAGE 57, 159; BGH, judgment of 3.5.2001 - I ZR 153/99, 

GRUR 2002, 91 = NJOZ 2001, 2357. 
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establishment of a competitive company, as well as the absence of compensation for 

damages.
10

 

However, under competition law an employee is free after leaving an employment 

relationship to pass on and exploit the trade secrets acquired there in good faith.
11

 Such 

disclosure or exploitation only violates Section 3 UWG under special circumstances. In
12

 

particular, the consideration that employees may in principle use their - honestly acquired - 

professional knowledge
13

 and the fact that it is difficult to draw a clear line between secrets 

and knowledge gained from experience speak in their favour.
14

 However, it should be noted 

here that the implementation of the Directive of the European Parliament and of the Council 

on the protection of confidential know-how and confidential business information (business 

secrets) against unlawful acquisition, use and disclosure will result in some changes in the 

legal situation.
15

 

Difficulties also arise from non-solicitation bans. In principle, the programmer is not 

prevented from accepting a job at a foreign location; he may also inquire about a job there. In 

principle, job offers are allowed, whereas it is forbidden to persuade the programmer to 

change "immediately" without giving notice to the lender, because this would incite the 

employee to breach the contract.
16

 Such behaviour violates the fiduciary duties arising from 

the hiring relationship and § 4 No. 4 UWG. A company can be effectively obliged in general 

terms and conditions to pay a contractual penalty of DM 10,000 for each case of unlawful 

enticement of outside employees.
17

 Suction. assistance in dismissal constitutes unlawful 

enticement. According to § 75 f. HGB prohibits agreements between employers which block 

                                                 

 
10

 BGH, judgment of 3.5.2001 - I ZR 153/99, GRUR 2002, 91 = NJOZ 2001, 2357. 
11

 Cf. RGZ 65, 333, 337 - Pomril; 166, 193, 198 - Collection D; RG, GRUR 1936, 573, 578 - Albertus 

Stehfix; on the invalidity of contractual penalties in connection with non-competition clauses, BAG, Urt. 

18.8.2005 - 8 AZR 65/05, NZA 2006, 34 = BB 13/2006, 720. 
12

 BGH, judgment of 21.12.1962 - I ZR 47/61, BGHZ 38, 391, 396 = NJW 1963, 856f. - Industrieböden; 

BGH, judgment of 16.11.1954 - I ZR 180/53, GRUR 1955, 402, 403 = NJW 1955, 463 et seq. - marking 

device; BGH, judgement of 6.11.1963 - Ib ZR 41/62 et seq., GRUR 1964, 215, 216 = NJW 1964, 351 et 

seq. 19.11.1982 - I ZR 99/80, GRUR 1983, 179, 181 = WRP 1983, 209 - automatic stacker. 
13

 BGH, judgment of 21 December 1962 - I ZR 47/61, BGHZ 38, 391, 396 = NJW 1963, 856 - Industrial 

floors; BGH, judgment of 3.5.2001 - I ZR 153/99, WRP 2001, 1174 = NJOZ 2001, 2358. 
14

 See Kraßer, GRUR 1977, 177, 186. 
15

 Directive of the European Parliament and of the Council on the protection of confidential know-how and 

business information (business secrets) against unlawful acquisition,  use and disclosure PE 76 2015 REV 1 

- 2013/0402 (OLP), available at  http://eurlex.europa.eu/legal-

content/DE/TXT/PDF/?uri=CONSIL:PE_76_2015_REV_1&from=DE (last accessed on 15.05.2020). 
16

 BGH, judgment of 11.1.2007 - I ZR 96/04, GRUR 2007, 800 = NJW 2007, 2999; OLG Brandenburg, 

judgment of  6 March 2007 - 6 U 34/06, GRUR-RR 2008,14, 15; now OLG Frankfurt a.M. GRUR-RS 

2013, 15217;  for an overview see also Köhler, in: Köhler/Bornkamm, UWG, 34th ed. 2016, para. 4 

margin no. 4.107 et seq. 
17

 Munich Higher Regional Court, judgment v. 26.1.1994 - 7 U 5841/93, NJW-RR 1994, 867. 

http://eurlex.europa.eu/legal-content/DE/TXT/PDF/?uri=CONSIL:PE_76_2015_REV_1&from=DE
http://eurlex.europa.eu/legal-content/DE/TXT/PDF/?uri=CONSIL:PE_76_2015_REV_1&from=DE
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the employment of employees of one employer for other employers (blocking agreements). 

This prohibition does not apply to agreements in which the employers merely undertake to 

refrain from poaching.
18

 

On April 30, 2014, the German Federal Court of Justice (BGH) ruled that poaching bans 

within the scope of Section 75f of the German Commercial Code (HGB) can only be regarded 

as permissible in the form of ancillary provisions, only if there is a special relationship of trust 

and only for a maximum period of two years after the end of the cooperation, whereby the 

court expressly attached little importance to the exact wording of the poaching ban in 

question.
19

 

A choice of law clause in the employment contract, such as the employer-friendly law of 

Switzerland, does not help. According to Art. 8 para. 1 sentence 1 Rome I-VO, the 

employment contract is subject to the principle of private autonomy that applies to all 

contracts under the law of obligations pursuant to Art. 3 para. 1 Rome I-VO. However, this 

does not preclude mandatory protective provisions which would apply on the basis of an 

objective choice of law within the meaning of Article 8.2 sentence 1 Rome I Regulation if the 

parties had not made a choice of law. The prerequisite is that the legal system chosen by the 

parties does not offer appropriate protection. Art. 8 (2) Rome I Regulation contains the rule 

linking the choice of law to the law of the country in which the place of work is located. If the 

applicable law cannot be determined under para. 2, the law of the country of the hiring branch 

office applies under para. 3. However, the law thus determined is not decisive pursuant to Art. 

8 para. 4 Rome I Regulation if it is clear from the circumstances as a whole that the 

employment contract has closer links to another country; in this case, the law of this other 

country is applicable. The
20

 primary connecting factors are the place of work, the employer's 

registered office, the nationality of both contracting parties and the employee's place of 

residence, i.e. the geographical dimension of the employment relationship. In addition, the 

contractual dimension, i.e. the contractual language and currency in which the remuneration is 

paid, must be taken into account and, if necessary, other aspects essential to the contract 

which, taken as a whole, carry sufficient weight to overcome the importance of the rule 

linking. 
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 So v. Hoyningen-Huene, in: MüKo HGB, 4th edition 2016, § 75f marginal no. 5; other view Schloßer, BB 

2003, 1382, 1383. 
19

 BGH, judgment of 30.4.2014 - I ZR 245/12, NJW 2014, 3442 = GRUR 2014, 1122. 
20

 General opinion, see BAG, Urt. v. 12.12.2001 - 5 AZR 255/00, BAGE 100, 130 = NZA 2002, 734; BAG, 

judgement of 29.10.1992 - 2 AZR 267/92, BAG 71, 297. 
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There are many ways in which valuable knowledge can escape from a group like 

Volkswagen. Employees with specialist knowledge leave Volkswagen, cyber attacks can also 

occur, as can photography, storage or other forms of disclosure by employees. E-mails can 

also be intercepted and read. The estimated damage caused by industrial espionage in 

Germany is around €50 billion a year. Internationally, the industrialised countries have taken 

precautions through Art. 39 para. 2 of the TRIPS Agreement. As a minimum standard, the 

member states of TRIPS have committed themselves to protect information against 

unauthorised disclosure as long as this information is secret, i.e.  

- are not generally known or accessible in the compilation in usual business circles,  

- have an economic value because they are secret, and  

- be subject to appropriate confidentiality measures.  

- In Germany there is a special protection for business secrets by the law for the protection of 

business secrets (GeschGehG). The criminal offences are sanctioned by § 23 GeschGehG and, 

via transfer norms, also by civil law (§ 3 UWG, § 823 para. 2 BGB). New are above all special 

problems of proof for the confidential character of the information and the duties of proof for 

appropriate non-disclosure agreements.  

In the European overview, Germany is in the middle range of the protection level of secrets. 

While Great Britain has a well thought-out system of secrecy obligations, secrecy agreements 

are virtually unknown in countries such as France or Malta. This has already prompted the 

Commission to commission two studies on the protection of trade secrets in a European 

comparison in November 2011 and April 2013. The studies naturally came to the conclusion 

that secrecy protection in Europe resembles a patchwork quilt.
21

 As a result, the Commission 

adopted a first draft harmonisation directive in November 2013. 
22

This was followed in May 

2014 by the joint text adopted by the Council of Ministers.
23

 One year later - in June 2015 - 
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 Study on Trade Secrets and Confidential Business Information in the Internal Market, MARKT/2011/128/D 

(April 2013), 12 f., 23, abrufbar unter: 

https://ec.europa.eu/docsroom/documents/14838/attachments/1/translations/en/renditions/pdf (zuletzt abgerufen 

am 15.05.2020). 
22

 Proposal for a Directive of the European Parliament and of the Council on the protection of confidential know-

how and business information (business secrets) against unlawful acquisition, use and disclosure, 

COM/2013/0813 final - 2013/0402 (COD), available at: http://eur-lex.europa.eu/legal-

content/de/TXT/?uri=CELEX%3A52013PC0813 (last accessed 15.05.2020) 
23

 Proposal for a Directive of the European Parliament and of the Council on the protection of undisclosed know-

how and business information (trade secrets) against their unlawful acquisition, use and disclosure – General 

Approach, abrufbar unter: http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209870%202014%20INIT 

(zuletzt abgerufen am 15.05.2020). 
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the Parliament presented its report on the draft directive, on the
24

 basis of which the European 

Commission, the Council and the Parliament, in the course of (unofficial) trialogue 

negotiations, drew up a compromise proposal which was published in December 2016.
25

 In 

June 2016, the directive was finally adopted and was
26

 now to be transposed into national law 

by June 2018.
27

 At the national level, there was disagreement as to whether the protection of 

trade secrets should be included in a comprehensive separate set of rules for intellectual 

property rights
28

 or whether at least a special law should regulate the subject matter.
29

 In 

Germany, the interruption caused by the federal elections has led to the discontinuity of any 

preliminary drafts of the old coalition: In any case, the Federal Ministry of Justice (BMJV) 

had to introduce a new draft into the parliamentary discussion. The implementation deadline 

of June 2018 could not be met. It was only on 26 April 2019 that the Act implementing 

Directive (EU) 2016/943 on the protection of trade secrets against unlawful acquisition, use 

and disclosure (GeschGehG) was finally introduced. §§ Sections 17 to 19 of the German 

Unfair Competition Act (UWG) have been repealed as a result.
30

 

 

The Directive intends to harmonise the existing different national rules.
31

 It is intended to be a 

complementary or alternative measure to intellectual property rights (recital 2). The 

relationship with the Unfair Competition Act is generally left open and subject to subsequent 

examination by the Commission (Recital 10). Moreover, the Directive should now
32

 only 

contain minimum harmonisation (Art. 1(1)). It must also be taken into account that the EU has 

                                                 

 
24

 Report on the proposal for a European Parliament and Council directive on the protection of confidential 
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 Calf's foot, GRUR 2016, 1009; Ann, GRUR-Prax 2016, 465. 
28

 Thus McGuire, GRUR 2016, 1000, 1007 ff. with reference to Italy and Portugal. 
29

 So etwa in Schweden: Act on the Protection of Trade Secrets (1990), abrufbar unter: 

http://www.wipo.int/wipolex/en/text.jsp?file_id=241716 (zuletzt abgerufen am 15.05.2020); vgl. auch AIPPI 
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 Hauck, GRUR-Prax 2019, 223. 
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 Ann, GRUR-Prax 2016, 465; Koós, MMR 2016, 224. 
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 The Commission's draft, COM/2013/0813 final - 2013/0402 (COD) (see footnote 2), is different, see 

Kalbfus/Harte-Bavendamm, GRUR 2014, 453. 
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no competence for criminal law and, furthermore, does not claim to legislate on works 

constitution law or press law (Art. 1 para. 2).  

It is astonishing that the Directive does not contain a provision on private international law 

(IPR). It could be linked to criminal law, intellectual property law or the UWG. Ultimately, 

the fact that the legal nature of the newly created system is unclear is a revenge here. If one 

classifies the system in terms of intellectual property law, the directive already applies to 

every act of use with a connection to the EU. According to the UWG, the question would 

instead have to be asked about the final market intervention or the intended use.  

 

The cornerstone of the Directive is the concept of business secrecy.
33

 It is broadly defined, 

broader than under the now repealed Section 17 UWG.
34

 The transposition of the Directive 

into German law by the GeschGehG also changes the concept of a trade secret, but does not 

completely adapt it to the Directive as many other EU Member States do, but slightly 

modifies it in the form of Section 2 GeschGehG.
35

 A trade secret should already exist if the 

information is generally unknown or not known to the targeted public.
36

 It is unclear which 

circles are regarded as the targeted public. Also the existence of an outsider or a hacker makes 

the information accessible in fact. The problem is not new, however, but was already known 

in § 17 UWG, which has now been repealed as a result of the introduction of the GeschGehG. 

Case law has taken into account the fact that the development of information requires a great 

deal of time and money and has also based this on the viewpoint of the specialist circles.
37

 In 

addition, VW's trade secret must embody a commercial value because it is secret (Art. 2 No. 1 

lit. B of the Directive and § 2 No. 1 lit. a GeschGehG). The value of VW's business secrets 

must therefore be secret.
38

 This is unknown to Volkswagen, as it is not asked either about the 

value of the information or about the existence of a secret. Instead, German law has always 

been based on the requirement of an objectively existing, economic interest in secrecy, and to 

this extent has also protected secrets without value, the disclosure of which could cause 
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damage.
39

 The definition comes from Art. 39 TRIPS. It will now be necessary to be able to 

document the value of information in a way that will stand up in court.
40

On the one hand, this 

requires a balance sheet for business secrets. On the other hand, proof of confidentiality must 

be provided as status quo. This element alone will therefore require proof of comprehensive 

secrecy management, which extends to the encryption of e-mails and IT security.
41

 

 

But that is not all: proof must also be provided that the secret is the subject of appropriate 

steps to maintain secrecy (Art. 2 No. 1 lit. c of the Directive and § 2 No. 1 lit. b GeschGehG). 

Proactive and continuous measures of secrecy are therefore already required in order to 

preserve the confidential character of information. This requires extensive and, above all, 

long-term measures that correspond to the state of the art.
42

 It is new for Volkswagen that 

appropriate secrecy measures are a prerequisite for protection. Until now, they have only 

played a role in the law of evidence. Up to now, the Federal Court of Justice had allowed it to 

suffice that a willingness to maintain secrecy resulted from the nature of the matter, and had 

considered even the lack of explicit secrecy agreements to be unproblematic.
43

 Now, however, 

many are thinking about what is meant by the appropriateness of non-disclosure measures.
44

 

The directive does not explain the term in any more detail. It does not presuppose the best 

possible or most effective safeguards, but only an adequate standard of protection.
45

 Concrete 

steps must therefore be determined for internal company implementation. First, clear 

responsibilities for the protection of trade secrets within the company must be defined. Then 

the potentially relevant know-how must be identified, evaluated and categorized. Finally, 

concrete protective measures must be defined, including special contractual agreements, IT 

security measures and the organization of work processes.
46

 In the automotive industry, for 

example, care is taken to ensure that building technology, information security and 
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organisational measures are implemented and checked by means of audits. Certification for 

the IT security sector is in accordance with ISO 27001.
47

 

According to § 2 No. 1 lit. c GeschGehG there must also be a legitimate interest in secrecy. 

Such an interest could be lacking, for example, if information is to be kept secret only to 

protect illegal activities. Consequently, the GeschGehG deviates here from the EU Directive, 

where such a "legitimate interest" is at least not directly required.
48

 It is still unclear how this 

deviation will be dealt with, whether it is compatible and in line with the Directive or whether 

it is contrary to the Directive and must therefore be interpreted in line with the Directive. 

According to Art. 2 item 2 of the Directive and § 2 item 2 GeschGehG, the owner of a trade 

secret is the natural or legal person who exercises legal control over a trade secret. Thus, the 

decisive factor is not the creator, but the person who exercises lawful control. It is not clear 

what is meant by control. If the actual possibility of access is taken into account here, the 

employee would be the original owner as long as Volkswagen as the employer did not receive 

the information. However, the Directive and its implementation in German law in the form of 

the German Trade Secrets Act focus on the protection of companies; for this reason, there are 

no rules on derivative acquisition. The characteristic of appropriate protective measures 

justifies an original acquisition by the entrepreneur. This results in the obligation to create 

secrecy structures through employment contract and company instructions and thus to 

establish original acquisition facts.
49

 

Art. 3 lit. b) of the Directive and § 3 para. 1 no. 2 GeschGehG regulate the particularly 

sensitive general freedom of testing. The provision allows the analysis and testing of a 

product that has been made known to the public or is lawfully in the possession of the 

acquirer of the information. The directive hereby enters uncharted territory. It is about a 

European regulation on reverse engineering from US law. In Germany, reverse engineering 

has traditionally been considered prohibited.
50

 Traces of reverse engineering can be found in 

copyright law (Sections 69d (3), 69e) and patent law (Section 11 No. 1 and 2), which regulate 

it in detail. The Semiconductor Protection Law contains a detailed permission for reverse 

engineering (Sec. 6 (2) No. 2 and 3). It regulates the reproduction of topographies for the 
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purpose of analysis, evaluation or training, and the commercial exploitation of a topography 

which is the result of an analysis or evaluation. The freedom to test refers to a product which 

has been made available to the public or is lawfully in the possession of the acquirer of the 

information. The principle goes far beyond the principle of exhaustion in copyright and patent 

law and also applies to rented products. It is therefore not to be denied to competitors to 

achieve test results by a precise analysis of a software product and to profitably use them in a 

competing product 

Astonishing is a small addition, according to which the acquirer of the information must be 

free of legal obligations in order to use the secret. It is therefore contractually permissible 

within the Volkswagen Group to restrict the freedom of testing. Supply contracts and 

cooperation agreements should therefore contain a reference to reverse engineering and such 

conduct should be excluded. In addition, in recital 17, the Commission has given 

consideration to the fact that in cases of parasitic copying, consideration should also be given 

to a provision on the Unfair Competition Act (product piracy or slavish imitation). However, 

contractual restrictions are usually useless if there are no contracts at all. Nobody can prevent 

a car manufacturer from buying a competing product on the free market and copying it by 

way of testing 
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II. software protection - an overview 

Literature: 

Brüggemann, Copyright Protection of Computer and Video Games, CR 2015, 697; 

Ganzhorn, Legal Consideration of the Distribution and Transfer of Digital Goods, 2015; 

Kilian: Development History and Perspectives of the Legal Protection of Computer 

Software in Europe, GRUR Int. 2011, 895. 

 

Once an IT project has passed the phase of pure idea into a form, the question of the most 

adequate and efficient protection of the IT product must be clarified. This can be done by 

protecting the software via copyright - protection that costs nothing and is informal. Actually, 

the integration of a technical product such as software into the catalogue of protection under 

the German Copyright Act, which is mainly characterised by the protection of works of fine 

art, is questionable. Accordingly, the categories of copyright do not fit for computer 

programs, if one thinks of the moral rights of the author or the bizarre protection periods of 70 

years post mortem auctoris for software. The introduction of copyright software protection 

was also superfluous because under German law there were sufficient protection mechanisms 

against software piracy (see below). In the meantime, however, the assumption of copyright 

protection for software has become common worldwide. Art. 10 TRIPs provides that 

computer programs in source and machine code are to be protected as literary works. A 

similar provision is enshrined in Art. 4 WCT. In this respect, copyright protection for 

computer programs can be assumed to exist worldwide. However, there are other forms of 

protection besides copyright. 

1. patent protection 

Literature: 

Brandi-Dohrn, in: Schneider/von Westphalen, Software development contracts, 2nd ed, 

Köln 2014, Kap. A Rz. 202 ff.; Ensthaler, The patent protection of computer programs 

according to the decision of the Federal Court of Justice (BGH) "Steuerungseinrichtung für 

Untersuchungsmodalitäten", GRUR 2010,1; Haedicke: Patent Law, 4th ed. 2018; 

Haedicke/Zech, The Internet as a Challenge for Patent Law, GRUR Supplement 2014, 52; 

Kraßer, Patent Law, 7th ed, Munich 2016, 150 et seq.; Lejeune/Sieckmann, Software 

Patents in the USA and the Current Development in Germany and the EU - Analysis of the 

Decision of the U.S. Supreme Court in the sense of Bilski v. Kappos, MMR 2010, 741; 

Pfeiffer, Zur Diskussion der Software-Regeln im Patentrecht. On the exclusion of programs 

for data processing equipment "as such" from patentability, GRUR 2003, 581; Schwarz, 

Justifying legally dogmatically difficult questions the abolition of "software patents? GRUR 

2014, 224; Taeger, Internet der Dinge - Digitalisation of Economy and Society, Conference 

Proceedings DSRI Autumn Academy 2015, 2015, 519; Tauchert, Again: Requirements for 

Patent Protection for Computer Programs, GRUR 2004, 922; Zoebisch, Technical Property 

Rights in the Digitisation of the Economy - Software Patents in Europe and the USA, 

DSRITB 2015, 695. 

 



27 

According to Sec. 1 (2) Patent Law, programs for data processing equipment are not to be 

regarded as protectable inventions. However, this exclusion from patentability applies only to 

the extent that protection is sought for software "as such" (Sec. 1 (3) Patent Law). This 

provision has the effect that software is generally not patentable. Historically, the regulation is 

based on the fact that the US Patent Office was overloaded with numerous, labour-intensive 

software applications in the early seventies.
51

 Therefore, the exclusion of patentability was 

incorporated into the US Patent Act, from where it also found its way into the European 

patent laws. Even before the new regulation was passed, the Federal Supreme Court in 

Germany assumed that computer programs regularly lacked technical character and were 

therefore not patentable.
52

 

The current legal situation is essentially reflected in the old DPA Test Guidelines of 

24.6.1981
53

, which entered into force on 1.1.1987.
54

 According to these guidelines, inventions 

can be protected by patent even if they contain a computer program, a calculation or 

organisational rule, other software features or a program-like process (program-related 

inventions). However, the decisive factor for such inventions is that they have a technical 

character (No. 1). This is the case if natural forces, technical measures or means (e.g. 

hydraulic, electronic flows in switching elements and control devices or signals in data 

processing systems) must be used to solve the underlying task (No. 3). In contrast to the 

BGH,
55

 the DPA does not focus on the core of the teaching claimed to be new and inventive 

for the assessment of technical character. Rather, the technical character of the object applied 

for must be examined in its entirety, beyond the new and inventive elements (no. 3). A 

program-related invention is technical if switching elements are used to solve the problem, 

even if the elements themselves work in a known manner (no. 5a). The technical character 

could also lie in the fact that the invention required a new and inventive structure of the 
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system (no. 5b). For example, a method for sentence analysis according to grammatical 

aspects should not be in the technical field, even if it is computer-implemented.
56

 

A non-technical process does not acquire a technical character even by the incidental mention 

of a device feature.
57

 The trend, however, is to open the gates of patent law to software more 

and more by interpreting the concept of technical nature extensively.
58

 For example, 

medical software which directly controls examination equipment should also be patentable.
59

 

The subject matter for which patent protection is sought must go beyond the pure program. It 

must be made clear that at the core of the patent solution there are instructions which contain 

an enrichment of the technology worthy of protection. For the grant of a patent for a process 

which serves to carry out a business activity by means of a computer, it is not sufficient to 

propose that computers be used as a means of processing data relevant to the process for 

carrying out this business. Rather, it must contain further instructions which are based on a 

concrete technical problem. For only then, when examining an inventive step, is it possible to 

make a statement as to whether there is an enrichment of the technology which justifies patent 

protection.
60

 At the end of 2008, the President of the EPO submitted detailed legal questions 

for clarification by the Enlarged Board of Appeal under Art. 112 EPC, on which numerous 

third-party comments were also received.
61

 The Federal Supreme Court, in turn, has opened 

the door to patent protection for software in two cases. Thus, even purely conceptual 

considerations should be able to solve a technical problem under certain circumstances and 

thus be worthy of protection in principle. The 
62

BGH states that a procedure which concerns 

the direct interaction of the elements of a data processing system (here: a server with a client 

for the dynamic generation of structured documents) is always of a technical nature, without it 

making any difference whether it is characterized by technical instructions in the form in 

which it is applied for a patent. A solution by technical means is not only present if system 

components are modified or addressed in a new way. Rather, it is sufficient if the flow of a 

computer program used to solve the problem is determined by technical circumstances outside 

the computer system or if the solution consists precisely in designing a computer program in 

                                                 

 
56

 BPatG, GRUR 2003, 413. 
57

 BPatG, decision of 12.11.2002 - 17 W (pat) 41/01, GRUR 2003, 413. 
58

 Betten/Körber, GRUR 1997, 118; Spindler, in: Schricker/Loewenheim, Copyright, 6th ed. 2020, before §§ 

69a ff. marginal no. 10. 
59

 BPatG, judgment of the Court of Justice 11.12.2008 - 17 W (pat) 54/05; similar to BPatG, decision of 

28.5.2009 - 17 W (pat) 123/05. 
60

 BGH, decision of 24 May 2004 - X ZB 20/03, MMR 2004, 780 = GRUR 2004, 667. 
61

 See for example https://www.pressebox.de/inaktiv/ffii-ev/Softwarepatent-Plan-unter-Stellungnahmen-

begraben/boxid/261593 (last accessed on 15.05.2020). 
62

 BGH, decision of 22 April 2010 - Xa ZB 20/08, MMR 2010, 550 = GRUR 2010, 613. 



29 

such a way that it takes account of the technical circumstances of the computer system. 

According to the Federal Court of Justice in the second case,
63

 a procedure which serves the 

data processing of procedural steps in computer networks is also protected. However, this 

opening for the patent protection of software does not yet mean that all software is patentable. 

Rather, the inventive step and the novelty of the software must also be examined in each 

individual case.
64

 Furthermore, protection is excluded if a software merely solves a pure 

problem of data processing, which for example lies in the provision of information, its 

preparation, retrieval and evaluation. In the absence of a reference to the world of technology, 

protection under the Patent Act is then excluded.
65

 

With a motion in 2013,
66

 the German Bundestag has called for a limitation of the patentability 

of computer programs, thus fuelling the legal policy debate on software patents.
67

 

 

In the United States, the patentability of software has been recognized at the latest since the 

State Street Bank v. Signature decision
68

 in 1998, and the European Patent Office (EPO) has 

also granted approximately 20,000 to 30,000 software patents since 1978.
69

 The problem is 

that patent protection for computer programs is explicitly excluded at both European and 

German level by Art. 52(c)(3) EPC and Sec. 1(2) No. 3(3) Patent Act. The Commission's 

attempt to harmonise this area by means of a directive on software-based inventions
70

 failed 

in July 2005 due to opposition from the European Parliament. 

According to a US federal law of 1952 and an early decision of the US Supreme Court of 

1851, an invention in the USA is actually considered trivial and therefore not worthy of 

protection if an expert in the field concerned describes it as obvious. However, in recent 
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decades the Federal Circuit Court of Appeals, which is also competent for appeals in patent 

disputes, has greatly restricted this exclusion criterion for industrial property rights. 

Accordingly, even a simple new combination of already known techniques or processes was 

sufficient to obtain a state monopoly claim. However, the Supreme Court largely regained 

this narrow interpretation of the rule of obviousness in the highly regarded case of the US 

company Teleflex against the Canadian automotive supplier KSR International.
71

 According 

to the court, an invention must be considered obvious and not worthy of patent protection if 

an ordinary skilled person could "put together the teaching of many patents" for it "like pieces 

in a puzzle". "Granting patent protection for advances that occur in the normal course of 

development without real innovation prevents progress and, in the case of patents that 

combine previously known elements, may deprive earlier inventions of their value and 

usefulness," the Supreme Court has now ruled in its majority opinion. 

2. title and trademark protection 

Literature: 

Betten, Titelschutz von Computerprogrammen, GRUR 1995, 5; Betten, Erwiderung - 

Titelschutz von Computerprogrammen, CR 1995, 383; Deutsch, Neues zum Titelschutz, 

GRUR 2013, 113; Huppertz/Fritzsche, Titelschutz für Software: Overview, Competition 

Law Aspects, Comparison with Trademarks, ITBR 2011, 86; Lehmann, Title Protection for 

Software, CT 1998, 2; Lehmann, New Title Protection of Software in the Trademark Act, 

CR 1995, 129; Poll/Brauneck, Legal Aspects of the Gaming Market, GRUR 2001, 389; 

Schneider, Title Protection for Software. Legal protection, CI 1998, 37; Stratmann, title 

protection for software under the new German Trademark Act, Mitt. 1995, 366; Zahrnt, title 

protection for software products - an error?!, BB 1996, 1570; Zöllner/Lehmann, protection 

of apps under trademark and unfair competition law, GRUR 2014, 431. 

 

Software is title protected.
72

 The protection also extends to computer games.
73

 LG Hamburg 

has also affirmed that apps can be protected as work titles.
74

 Most recently, the OLG Cologne 

affirmed the protection of the title of a computer simulation game.
75

As the 
76

Federal Court of 

Justice emphasises, title protection requires that the software has a realisable intellectual 
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content which constitutes the essence of the program for the public and allows the commercial 

character of the concrete embodiment of the software idea to fade into the background. The 

protection extends to all designations under which a software product is brought to market. 

The protection arises from the use of the designation, for example in the context of 

advertising or distribution. In-house testing of the software is not sufficient.
77

 A registration at 

the German Patent and Trademark Office is not required. The protection can be postponed by 

publishing the intention to use the software in suitable publication organs (e.g. in the 

"Börsenblatt des Deutschen Buchhandels" or in the "Titelschutzanzeiger"). With the 

announcement, the protection is brought forward by six months. During this period, the party 

entitled to protection must then initiate marketing. If he does not do so or does not do so in 

time, the effect of the notice of title protection lapses. The scope of protection is limited by 

the requirement of proximity to the industry. In the case of the computer game "emergency", 

for example, the Hamburg Regional Court rejected the enforceability of title protection for 

the work title on the grounds that the parties to the dispute lacked the necessary industry 

proximity for claiming title protection. The manufacturer of the computer game was not in 

direct competition with its opponent, who offered an online service for information on 

emergencies under the Internet address "emergency.de".
78

 

In the meantime, the 
79

Federal Court of Justice has relativized its liberal attitude to title 

protection for software. It is true that software can be protected by title. However, the 

question of the likelihood of confusion must be qualified. Computer software can be 

designed very differently in terms of type and intended use. The average well-informed and 

circumspect consumer was aware of this. According to his understanding, software products 

which differ from one another in their design and are intended, in particular, for different 

purposes may therefore be presented as different works which may even bear the same title 

without being confused with one another. 

The creation of title protection for a computer program requires the commencement of 

distribution of the finished product or an advertising announcement immediately preceding 

the delivery of the finished product.
80

 According to a decision of the Düsseldorf Regional 

Court, it is not sufficient to refer to a "rough concept" in a letter to a single interested party.
81
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Rather, a finished computer program must be available at the time of the application and 

actual distribution must be possible. Two letters to possible interested parties were not 

sufficient for such an announcement. Rather, it was necessary to ensure that the 

announcement would enable interested competitors to gain a broad knowledge of the 

program. It was also not sufficient for the programme to have been presented at a small trade 

fair if at that time the acceptance test and market launch of the programme had only just 

begun. 

The designation of an app is in principle capable of being protected as a work title within the 

meaning of § 5 (3) MarkenG.
82

 The compilation and preparation of the data as well as their 

presentation and arrangement with regard to clarity and user guidance creates an independent 

and characteristic service, i.e. a product within the meaning of § 5 para. 3 MarkenG, which is 

identified by the symbol or icon in terms of content. For the creation of work title protection 

in the case of apps, the general standard must be applied to determine the original 

distinctiveness.  In
83

 contrast, the clearly simplified requirements as for newspaper or 

magazine titles do not apply to app titles. In contrast to the newspaper and magazine market, 

where newspapers and magazines have always been offered under more or less colourless 

generic names, there is no evidence that the public has become accustomed to this in relation 

to apps. Here, purely imaginative names ("skype", "WhatsApp") are used alongside 

descriptive signs ("traffic4all") and titles ("weather").
84

 

In addition to title protection, trademark protection for software can also be considered.
85

 

In this case, protection under § 14 MarkenG can be claimed by registration or on the basis of a 

corresponding reputation. If a designation is used as the name of a computer game, 

trademark-like use is rather doubtful and use not as a trademark but as a work title within the 

meaning of § 5 para. 3 MarkenG is possible
86

. For the assumption that the designation is also 

an indication of origin, concrete evidence is required in individual cases.
87

 

However, the protection relates to the relevant market. There is no likelihood of confusion 

between trademarks for software and electronically supported services for the financial sector. 
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The fact that an electronically supported service is provided does not mean that the offer of 

the service is accompanied by advertising for the software and that the name of the service is 

also used to designate the software used.
88

 Trademark protection also helps against the 

circumvention of technical barriers, such as DRM systems. If a trademark owner incorporates 

a technical barrier (of any kind) into his products to prevent certain types of use, it constitutes 

a change within the meaning of § 24 (2) MarkenG if a third party overcomes this barrier 

without the trademark owner's consent and thus enables a use not desired by the trademark 

owner.
89

 

3. motion picture protection 

An easy to obtain protection is guaranteed by the running screen protection according to § 

95 UrhG, especially for computer games.
90

 Here, running images are often strung together in 

a film-like sequence
91

 so that the impression of movement is created. Thus, computer games - 

regardless of their originality - fall under the ancillary copyright protection of § 95 UrhG.
92

 

The owner of such an ancillary copyright has the exclusive right to reproduce and distribute 

the image carrier (§ 94 UrhG). If this right is infringed, the owner is entitled, among other 

things, to injunctive relief and/or compensation (§§ 97 ff. UrhG). All moving images enjoy 

motion picture protection regardless of whether they are based on a creative achievement and 

are therefore protectable within the meaning of § 2 (2) UrhG. 

Protection played a special role when the case law on software still placed very high demands 

on the level of design. With the entry into force of §§ 69a et seq. of the German Copyright 

Act (UrhG), the significance has decreased. Nevertheless, the running screen protection is still 

a very convenient instrument to combat piracy, especially with regard to computer games.
93

 

However, foreign non-EU software producers are denied this protection if the international 
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treaty situation is interpreted correctly.
94

 Art. 2 of the Berne Convention for the Protection of 

Literary and Artistic Works (RBÜ) applies only to the rights of authors, but not to those 

entitled to ancillary copyright, i.e. not to the protection of moving images under Section 95 

UrhG, which do not enjoy copyright protection.
95

 Moreover, running picture protection is out 

of the question if the moving pictures are generated solely by the underlying software.
96

 

4. protection of secrets 

Literature: 

Gorbatyuk/Overwalle/van Zimmeren, Intellectual Property Ownership in Coupled Open 

Innovation Processes, IIC 2016, 262; Ernst, The Availability of Source Code - Legal Know-

how Protection in Software and Web Design, MMR 2001, 208; Falce, Trade Secrets - 

Looking for (Full) Harmonization in the Innovative Union, IIC 2015, 940; Gärtner, On the 

Draft Directive on the Protection of Trade Secrets, NZG 2014, 650; Kiethe/Hohmann, The 

Criminal Law Protection of Trade and Company Secrets, NStZ 2006, 185; Koós, The 

European Trade Secrets Directive - A Successful Throw? Protection of Know-how and 

Business Information - Changes in German Competition Law, MMR 2016, 224; 

McGuire/Joachim/Künzel/Weber, The Protection of Trade Secrets by Intellectual Property 

Rights and by the Law of Unfair Competition, GRUR Int 2010, 829; Mehrbrey/Schreibauer, 

Liability in Cyber Attacks - Claims and Liability Risks of Companies and Bodies, MMR 
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The protection of business and trade secrets was previously primarily standardized in 

German law in Sections 17 to 19 of the German Unfair Competition Act (UWG) as provisions 

of secondary criminal law, but since April 2019 this has been replaced by the German 

GeschGehG (GeschGehG), which was introduced as a result of EU Directive 2016/943. 

Further regulations can be found in private and labour law. 

At European level, the Directive of the European Parliament and the Council on the protection 

of confidential know-how and confidential business information (trade secrets) against 
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unlawful acquisition, use and disclosure is intended to
98

 harmonise for the first time the rules 

on the protection of secrets in commercial transactions. The Directive was adopted by the 

European Parliament and the Council of the European Union on June 8, 2016. Under previous 

German law, trade or business secrets were information that was connected with the business 

and was not in the public domain. They are only known to a limited circle of persons and are 

to be kept secret according to the expressed will of the proprietor, based on a sufficient 

economic interest. 
99

The majority of the bans were already in line with the requirements of the 

Directive. However, the new GeschGehG ensures a much better implementation of these 

requirements. Business and trade secrets are defined as information which is secret and 

therefore of commercial value and which is protected by the lawful owner of the trade secret 

through confidentiality measures. According to the GeschGehG, such information must 

additionally, in deviation from the requirements of the Directive, have a legitimate interest in 

secrecy. In future, the concrete technical and legal protective measures will therefore have to 

be set out in the infringement proceedings; sufficient confidentiality agreements are decisive 

in this respect (Art. 2 of the draft directive). The Directive also lays down conditions for the 

unlawful acquisition, use and disclosure of secrets. It should be noted here that the 

prohibitions in the Directive already
100

 apply in cases of gross negligence and possibly even 

simple negligence, and were thus broader in scope than German law. However, the new 

GeschGehG of April 2019 also largely transposed these requirements of the Directive into 

German law. The old standards of §§ 17 to 19 were repealed. With
101

 regard to other 

individual questions of interpretation, there is still a need for clarification
102

, as the Directive 

applies the bans in a general and broad sense. As legal consequences, the Directive provides 

for preventive and final measures which are very similar to those consequences resulting from 

the infringement of an industrial property right.
103

 For example, the possibility of prohibiting 

the use and disclosure of the secret or the prohibition of production and marketing. 

With regard to IT law, protected know-how includes the source format of the software 

(source code), which the software producer, as the core of the programming, typically does 
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not want to give to third parties. Furthermore, trade secrets include interface information and 

the underlying algorithm. The object code, or the machine-readable code itself, is not 

protected, since it is made generally accessible to the users of the program. It follows from 

this constellation that decompiling the program is to be regarded as a violation of the 

protection of know-how by technical means under the GeschGehG.
104

 However, this only 

applies if the decompilation does not take place within the scope of the permissible exercise 

of the right of self-help according to § 69e UrhG. 

5. criminal law protection 

In the opinion of the OLG Stuttgart,
105

 the unauthorized procurement and exploitation of 

software violates § 202a para. 1 StGB. This would make software piracy a punishable 

offence; claims for damages and injunctive relief would be based on §§ 823 para. 2, 1004 

BGB. 

However, the application of § 202a StGB to software piracy is not unproblematic: § 202a 

para. 1 StGB requires that the perpetrator spies out "data" as defined in § 202a para. 2 StGB. 

However, it is questionable whether software can be equated with data. However, § 263a 

StGB explicitly distinguishes between data and programs. Furthermore, § 202a StGB is not a 

copyright provision.
106

 An extension of this provision to software would largely render the 

meaning of copyright criminal law absurd. 

According to § 202a paragraph 2 StGB (German Criminal Code) only such data are protected 

by criminal law which are not directly perceptible. It is extremely questionable why the 

legislator has relied on the characteristic of perceptibility, especially in the case of data. In any 

case, this characteristic leads to inconsistent results: Storage on punched cards or the 

provision of software in the form of a detailed program description does not fall under § 202a 

StGB, since in these cases the data is directly perceptible. According to the legal definition in 

§ 202a Abs. 2 StGB, data are only those that are specially secured against unauthorized 

access. The protection of § 202a para. 1 StGB therefore only applies if the software has been 

provided with copy protection. 

However, the introduction of copy protection can also have negative consequences for the 

manufacturer of the software: The user may have the right to make backup copies of the 
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program he has purchased (§ 69d Abs. 2 UrhG). If the user cannot make a backup copy, he is 

entitled to warranty and liability claims against the manufacturer/dealer if the program cannot 

be used due to a defect.
107

 To date, however, there is no case law on this matter; a final 

clarification is still pending. 

6. supplementary benefit protection 

In contrast, the sale of a computer with pre-installed software is permissible under 

competition law.
108

 This decision essentially dealt with the question of whether the sale of a 

computer with pre-installed software constitutes an unfair commercial practice within the 

meaning of the Directive concerning unfair business-to-consumer commercial practices in the 

internal market (Directive 2005/29). The ECJ ruled that a commercial practice consisting of 

the sale of a computer with pre-installed software, where the consumer has no possibility to 

purchase the same model of computer without the pre-installed software, does not in itself 

constitute an unfair commercial practice within the meaning of Article 5(2) of the Directive. 

A precondition for this is that the offer does not fall under the characteristics of unfairness in 

Articles 5 to 9 of the Directive. In this context, the ECJ also decided that the absence of a 

price indication for the individual pre-installed programmes in the context of the tying offer 

cannot be classified as a misleading commercial practice within the meaning of Art. 5 (4 a), 

Art. 7 of the Directive. 

 

Protection through the prohibition of disabilities can be provided in particular for computer 

games. The mere disregard of game rules, for example of World of Warcraft, is not 

sufficient for the assessment of a commercial act as anti-competitive as a rule. Rather, there 

must be special circumstances which make the competitive conduct appear unfair. Such 

special circumstances may exist if the non-compliant conduct of one party to the contract 

impairs the business model of the other party to the contract, as defined by the General Terms 

and Conditions, and thus has an unfair effect on the product offered by the other party to the 

contract. In this context, even the indirect influence on the product of a competitor may be 

regarded as an unfair product-related impediment under competition law. An influence on the 
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product of a competitor, for example by cheat bots, is generally to be regarded as unfair if a 

protective measure is undermined to prevent such an influence.
109

 

 

7. database protection 

Literature: 

Benecke, What is "essential" in the protection of databases, CR 2004, 608; Calame, The 

legal protection of databases with particular reference to European Community law, 

Bamberg 2002; Ehmann, Big Data on an uncertain basis - what is "essential" in the 

protection of investment in databases, K&R 2014, 394; Fusbahn, The protection of the 

database maker, IPRB 2012, 114; Ganea et al. Yesterday - Today - Tomorrow. Studies in 

honour of Adolf Dietz on his 65th birthday, Munich 2001, 493; Hoebbel, European Sui 

Generis Right for Databases, CR Int. 2001, 74; Knöbl, The Protection of Databases after the 

Feist Decision of the American Supreme Court, UFITA 2002/II, 355; Leistner, The Legal 

Protection of Databases in German and European Law, Munich 2000; Leistner, Related 

Rights in European Copyright Law: A study using the example of database maker 

protection; Lopez, El derecho sui generis del fabricante de bases de datos, Madrid 2001; 

Nippe, Urheber und Datenbank, Munich 2000; Sendrowski, Zum Schutzrecht sui generis an 

Datenbanken, GRUR 2005, 369; Westkamp, The Protection of Databases and Information 

Collections in British and German Law, Munich 2003; Westermeier; New Strategies for 

Strengthening the Protection for Databases - A Focus on Collective Works, Cri 2014, 7; 

Wiebe, The Protection of Databases - Unwelcome Stepchild of Intellectual Property Law, 

CR 2014, 1st ed. 

 

Components of a software package can be protected as database works (§ 4 Abs. 2 UrhG). 

According to § 4 Abs. 1 UrhG, collections of works or contributions which are a personal-

intellectual creation by selection or arrangement are protected like independent works, 

without prejudice to the copyright of the recorded works.
110

 A digital database can be 

protected in this way if contributions (even of different types of works) are collected in it and 

the selection or arrangement of the contributions represents a personal-intellectual creation 

(if this level of creation is missing, however, protection as a scientific edition under Section 

70 UrhG is still possible). 

The first characteristic causes little difficulty: Within the framework of a website, a number of 

different excerpts from music and film works and texts can be linked together. The 

characteristic of a personal-spiritual creation causes the most difficulties in subsumption. In 

this respect, case law is based on the fact that the existing material is selected according to 
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independent criteria or compiled under individual aspects of order.
111

 A purely schematic or 

routine selection or arrangement cannot be protected.
112

 

Moreover, the ECJ
113

rejected the reference to the intellectual effort and expertise put into the 

production of the data as an argument for protection as a database work. It is also irrelevant in 

this respect whether the selection or arrangement of the data involves "adding substantial 

importance" to them. Nor can protection be justified by the significant amount of work and 

expertise required to create the database if it does not reflect any originality in the selection or 

arrangement of the data contained in the database. 

Of central importance are also §§ 87a-87e UrhG with the sui-generis law anchored therein, 

which has been incorporated into the Copyright Act as a result of the EU Database 

Directive.
114115

 The database producers are protected. The producer is not only the natural 

person who procured or verified the elements of the database, but also the person who made 

the investment in the database. For this reason, according to the legal definition of Section 

87a (1) sentence 1 UrhG, this protection covers any collection of works, data or other 

independent elements which are arranged systematically or methodically and are individually 

accessible by electronic means or by other means, provided that their acquisition, verification 

or presentation requires an investment which is substantial in nature or scope. Expenses for 

the acquisition of a finished database or a "license" to such a database do not justify database 

rights.
116

 

As the ECJ has determined in its decision on database protection for betting and football 

data,
117

 this requires a not inconsiderable investment in the identification and compilation of 

elements in the database. Irrelevant should be the means used to generate the elements that 

make up the contents of the database. On this ground, the ECJ has refused to protect a 

compilation of results of individual football matches or dog races. The decisive factor in this 

respect was the amount of work and money involved in preparing the database, but not in 

                                                 

 
111

 BGH, judgment of 12.6.1981 - I ZR 95/79, GRUR 1982, 37, 39 = MDR 82,295 - WK documentation; 

Düsseldorf Higher Regional Court, judgment of 30.7.1981 - 20 U 77/81, Schulze, Jurisprudence on 

copyright law, OLGZ 246, 4; OLG Frankfurt a.M. judgement of 10.1.1985 - 6 U 30/84, GRUR 1986, 242 = 

NJW-RR 1986, 612 - Collection of Laws. 
112

 BGH, judgment of 22.9.1983 - I ZR 166/81, GRUR 1954, 129, 130 - Ownership of the earth. 
113

 EuGH, Urt. v. 1.3.2012 – C-604/10 Football Dataco Ltd. u.a./Yahoo! UK Ltd., Football Dacato/Yahoo, 

 EuZW 2012, 308 = GRUR-Int 2012, 435. 
114

 Directive 96/9/EC of 11.3.1996, OJ No L 77 of 27.3.1996, 20; see Flechsig, ZUM 1997, 577; Gaster, ZUM 

1995, 740, 742; Gaster, CR 1997, 669 and 717; Gaster, in: Hoeren/Sieber (eds.), Handbuch 

Multimediarecht, Munich 2014, part 7.8; Gaster, Der Rechtsschutz von Datenbanken, Cologne 1999; 

Wiebe, CR 1996, 198, 201 f. 
115

 See Raue/Bensinger, MMR 1998, 507. 
116

 BGH, Teilurt. v. 30.4.2009 - I ZR 191/05, GRUR 2009, 852 = CR 2009, 735 - Electronic Customs Tariff. 
117

 ECJ, judgment of 9.11.2004 - C 203/02, GRUR 2005, 244 = MMR 2005, 29 m. Note: Listen. 



40 

generating the data. The delimitation is difficult and will lead to fierce controversy in future 

cases. The BGH has twisted the specifications of the ECJ in two decisions.
118

 According to 

these rulings, an intervention in database law is said to already exist if data is extracted and 

combined in another way. The assumption of the arrangement of the data in the database of 

the producer should not be relevant for the protection under Section 87b (1) sentence 1 UrhG. 

Consequently, the distribution of a CD-ROM containing data from a collection protected by 

copyright does not infringe the right of the database producer; only the author of the 

compilation is entitled to protection under § 4.2 UrhG.
119

 

The protection may include a large collection of hyperlinks,
120

 online collections of classified 

ads
121

, and most compilations of information on a website.
122

 The protection of databases 

also
123

 applies to print media, such as "Lists of Presses"
124

 or a governmental tender journal. 

Train schedules also fall under Section 87b UrhG.
125

 Extracts from such databases using a 

meta search engine infringe the reproduction right to which the author of the database is 

entitled. § 87a UrhG protects eBay against a duplication of its evaluation database.
126

 Rating 

databases fed with content by users of the platform also fall under § 87a UrhG, so that the 

publication of rating data records on a competing website violates § 87b.
127

 It is disputed 

whether class libraries enjoy database protection within the framework of object-oriented 

programming. 
128

Spelling programs, for example, do not fall under the protection, as they 

contain an integrated database, but their elements are not individually accessible to the user.
129

 

For the localizability of individual elements, case law refers to technical or other means, such 
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as an index, a table of contents or an outline.
130

 Operating systems as such are mere 

compilations without systematic arrangement, so that they cannot be granted protection under 

Section 87a of the German Copyright Act. 

Due to its high practical relevance, sui generis protection plays a special role in the piracy of 

telephone subscriber directories. Case law has rejected copyright protection for such data 

collections - particularly in the disputes over D-Info 2.0
131

 - and instead has predominantly 

affirmed supplementary ancillary copyright protection via § 3 UWG. The Federal Court of 

Justice stated this in its "Tele-Info-CD" decision, among other things, and also stated that 

protection as a database under § 87a UrhG could also be considered.
132

 However, it is not 

sufficient for someone to collect data for an Internet business directory merely from publicly 

accessible sources and have them recorded by computer. In the
133

 opinion of the Cologne 

Regional Court, the calling up of the search mask of the railway's online information service, 

the starting of the search query and the subsequent verbal or written communication of the 

search results should be seen as a repeated and systematic distribution or public reproduction 

of parts of the railway's online information database.
134

 

On the order for reference of the 
135

Federal Court of Justice whether Article 1(2) of Directive 

96/9/EC of 11.3.1996 on the legal protection of databases
136

 must be interpreted as meaning 

that topographic maps are a collection of independent elements, which is decisive for database 

producer protection), the ECJ decided that geographical data extracted from a topographic 

map by third parties in order to produce and market another map has sufficient information 
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value after extraction to be regarded as an independent element of a database within the 

meaning of this provision.
137

 

With regard to collections of laws, the Munich Higher Regional Court (OLG) expressly 

rejected copyright protection in its decision of 26 September 1996
138

: such a collection would 

at best constitute a sequence of texts which could not enjoy copyright protection even with 

regard to the editorially designed headings for individual paragraphs. Protection under 

competition law was also ruled out in view of the lack of individual character. However, 

protection via § 87a UrhG could be considered, since the creation of extensive collections of 

texts (as in the case of "Schönfelder") is generally associated with a substantial investment by 

the publisher.
139

 

An exception that leaves official databases unprotected is not to be found in Section 87a 

UrhG; however, the Federal Court of Justice seems to want to apply Section 5 UrhG 

(derogation from copyright protection for official works) analogously to performance results 

protected by the UrhG - and thus also to databases.
140

 This does not affect the possibility of 

claiming sui generis protection for the database created from an investment-intensive 

compilation of official works, documents or other material (e.g. collections of laws). 

In the case of investment protection under Sections 87a et seq. of the German Copyright Act, 

the criterion of substantial investment is the counterpart to the level of creativity in the 

protection of authors. When asserting claims under Section 87a UrhG, it must be explained 

and proved, inter alia, whether and to what extent the applicant has incurred expenditure for 

the preparation and indexing of the database content by compiling tables, abstracts, thesauri, 

indices, query systems, etc., which only enable the individual accessibility of its elements 

characteristic of a database, costs of acquiring the computer programs required for database 

use and costs of producing a database carrier. Then there are the costs of data preparation, 

including the optimisation of the query systems, which are essentially reflected in wage costs 

for their systematic or other methodological arrangement, as well as costs of provision. These 
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costs must be distinguished from insignificant investments in data generation.
141

 The Higher 

Regional Court of Cologne
142

 affirms a "substantial investment" in the creation of a database 

with more than 25,000 data records accessible via the Internet for registered members for 

those who have invested 20-30 working hours per week for seven years. This is because, 

according to an objective view, this is an investment which is not unprofitable, i.e. not an 

investment which can be made by everyone, and which is therefore essential within the 

meaning of § 87a.1 sentence 1 UrhG. 

The protection regime comprises a 15-year right of the database producer to reproduce, 

distribute or publicly reproduce
143

 the database in whole or in substantial parts (Section 87b 

(1) sentence 1 UrhG). The sui generis right can be used especially against the commercial use 

of external network contents, e.g. by means of virtual search robots (intelligent or electronic 

agents) which take over contents of external websites.
144

 This raises the question for search 

engine providers, for example, to what extent the search methods used by them might not be 

problematic with regard to a possible sui generis protection for the searched websites. It is not 

a violation of database law for a competitor to provide its product with an import/export 

function for entered user data. In the
145

 opinion of the Federal Court of Justice,
146

 even the 

one-time extraction of all changed data from a certain version of the CD-ROM - by creating a 

(possibly only temporarily stored) list of changes or by direct transfer - refers to a 

qualitatively essential part of the database. Therefore, the claim of the plaintiff is not 

contradicted by the fact that the legitimate user can extract qualitatively or quantitatively 

insignificant parts of a publicly accessible database for any purpose. The assumption of 10% 

of an internet rating database is not yet "substantial". In
147

 the opinion of the ECJ, a relevant 

reproduction also exists if a part of the copy consisting of text extracts of eleven words is 

printed out.
148

 The Cologne Higher Regional Court assumes the extraction of substantial parts 
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of a database if 1/5 of the data record of a module database is taken over.
149

 Finally, the 

150
Hamburg District Court decided that a database containing a regularly updated compilation 

of all basic and additional services offered by the statutory health insurance funds, which are 

systematised in a total of 456 service details, 10 service areas and various areas of care, is 

protectable under database law. The almost identical adoption of service details, including 

their classification in certain service and care areas, therefore constitutes an inadmissible 

reproduction of a substantial part of the database within the meaning of § 87b.1 sentence 1 

UrhG. 

§ Moreover, Section 87b (1) sentence 2 UrhG also sanctions the use of insignificant parts of 

a database if this is associated with an unreasonable impairment of the interests of the 

database producer. This should be the case, for example, when reading train connection data 

from a public database and verbally communicating this data to third parties.
151

 The database 

producer's right under Section 87b (1) sentence 2 UrhG is not infringed if individual smaller 

components of newspaper and journal articles stored in a database are transmitted to users by 

an internet search service on keyword request in order to give them an indication of whether 

retrieving the full text would be useful for them. This also applies if the search service 

repeatedly and systematically accesses the database within the meaning of Section 87b (1) 

sentence 2 UrhG.
152

 A company which sells software for the automated readout of online 

automobile exchanges only infringes the database producer right of an automobile exchange 

operator if the individual users for their part infringe the database producer right.
153

 

Otherwise, the necessary main act is missing for a liability for assistants or interfering 

persons, i.e. for a liability which is based on any deliberate and causal participation in an 

illegal impairment and the removal of which would have been reasonable for the interfering 

person or assistant.
154

For this reason, the assessment of whether a substantial part of the 

database is extracted does not depend on the usage behaviour of the sum of all users, but on 

whether at least individual users reproduce or extract quantitatively substantial parts of the 

database when using the software. The repeated and systematic duplication and extraction of 

parts of the database which are insignificant in terms of type and scope can only constitute an 
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infringement of the database producer's right if the cumulative effect of the extraction actions 

is that a substantial part of the database is duplicated or extracted.
155

 

Database law also proves to be a problem for so-called screen scraping. The term screen 

scraping generally covers all methods of reading text from computer screens. Currently, 

however, the term is used almost exclusively in relation to websites (hence web scraping). In 

this case, screen scraping specifically refers to the technologies used to obtain information by 

specifically extracting the required data. In the opinion of the OLG Frankfurt a.M., the 

mediation of flight tickets by another company by means of screen scraping is 
156

legally 

unobjectionable even if the airline does not wish to use this distribution channel; in particular, 

this can be seen as neither a violation of the "virtual domiciliary right" of the airline on its 

website nor a violation of the database rights (§ 87b UrhG) of the airline. Nor can screen 

scraping in connection with flight brokerage on the Internet be objected to under competition 

law. According to this, the operator of an Internet portal does not violate Section 4 No. 4 

UWG if the freely accessible flight connection data on which a flight brokerage is based are 

determined by means of an automated query from the airline's Internet site.
157

 The website 

operator cannot prevent the use of the data by third parties by an exclusion in the GTC alone. 

He must create technical devices to stop a loss of control. On the
158

 other hand, databases 

which are protected neither by copyright nor by the sui generis right of the Directive may, 

without prejudice to the applicable national law, lay down contractual restrictions on their use 

by third parties.
159

 That leads, however, to the paradoxical result that manufacturers of 

databases which are subject to the database right enjoy less protection than manufacturers to 

whom the database right does not apply.
160

 

In a similar case, the ECJ ruled that specialised meta-search engines violate the Database 

Directive if substantial parts of a database are re-used by making results publicly available, 

thereby depriving the database maker of the possibility to generate income and cover 

production costs.
161

 The 
162

European Court of Justice thus regards the very provision of the 
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meta search engine as a violation of Section 87b (1) UrhG, while the 
163

Federal Court of 

Justice evaluates user queries according to whether they would read out essential parts of the 

database. 

The difficult questions of interpretation and the legal uncertainty arising from the sui generis 

right can only be resolved with the help of the courts. This applies in particular to the 

interpretation of the concept of materiality, which determines both the object of protection 

(Section 87a (1) UrhG) and the scope of protection (Section 87b (1) UrhG) and thus 

decisively determines the admissibility of database use. This applies all the more since § 

87b.1 sentence 2 UrhG is also intended to be the gateway for constitutional considerations, for 

example with regard to freedom of the press and information.
164

 

The Federal Court of Justice (BGH)
165

 referred the question to the European Court of Justice 

as to whether an unlawful transfer of data is also present if the corresponding extraction is 

carried out on the basis of database queries after a detailed consideration. The case in question 

was the case of a professor of German studies at the University of Freiburg who, after 

extensive research, had compiled a list of poem titles which was published on the Internet 

under the heading "Die tausendeinhundert wichtigsten Gedichte der deutschen Literatur 

zwischen 1730 und 1900". The defendant distributed a CD-Rom "1000 poems that everyone 

must have". In compiling the poems on the CD-Rom, the defendant had based itself on the list 

of poems compiled by the Freiburg professor. Some of the poems listed there had been left 

out, others had been added. The selection made by the plaintiff was also critically examined in 

each case. The ECJ decided on the question whether the term "extraction" within the meaning 

of Article 7(2)(a) of Directive 96/9 covers the operation whereby elements of a protected 

database are extracted on the basis of queries of the database after a balancing exercise, or 

whether an extraction within the meaning of that provision presupposes an operation 

involving the physical copying of a set of data.
166167

According to this provision, an unlawful 

extraction may be connected with a screen consultation of a protected database if the transfer 

of elements from it is carried out by means of a further detailed consideration. The decisive 

factor is that the screen query leads to the transfer of a substantial part of the contents of the 
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protected database. The maker of a database may not prevent third parties from consulting the 

database for information purposes if he makes its contents accessible to third parties. It is only 

when the presentation of the contents of the database on screen requires the permanent or 

temporary transfer of all or a substantial part of those contents to another data medium that 

the consultation in question may be made subject to the authorisation of the maker. As regards 

the question whether there has been extraction, it is irrelevant whether the transfer is based on 

a technical process of copying the contents of a protected database. Nor does the fact that 

elements contained in a database are taken over only after critical examination preclude the 

finding that there is a transfer of elements from the first database to the second. 

In this context, the decision of the OLG Cologne
168

 must also be taken into account. 

According to this decision, the ratings submitted by users on a rating portal must also be 

qualified as a database within the meaning of Section 87a (1) UrhG. When assessing the 

necessary investment amount, the costs for the creation, support and continuous further 

development of the database software must also be taken into account. However, a repeated 

and systematic extraction of individual evaluations from such a database does not necessarily 

lead to the assumption of an infringement. For even in the case of systematic extraction, the 

sum of the data extracted would have to exceed the materiality threshold. The purely 

quantitatively significant extraction of individual data is only sufficient if the acquisition, 

verification or presentation of this part of the data requires a very substantial human, technical 

or financial investment. In addition to § 87a UrhG, the application of §§ 3, 4 no. 10 UWG was 

out of the question; a certain impediment to competition was also immanent in the case of the 

extraction of individual data sets. This would be lacking if the acquiring party was only 

interested in participating in the data, but not in preventing the exploitation of the database. 

It is precisely because of an alleged excessive use of such vague legal terms that the Database 

Directive has been particularly heavily criticised in the USA.
169

 However, the reason for such 

a detailed examination of the European regulation of database protection is probably the fact 

that Article 11(3) in conjunction with Article 11(3) of the Data Protection Directive is the 

only one of its kind. Recital 56 of the Database Directive may be the requirement of 

substantive reciprocity for the granting of sui generis protection against manufacturers from 

third countries. According to this provision, American database manufacturers will only enjoy 
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the new legal protection for their products in the EU if a comparable protection for European 

databases exists in the USA. Although many fear that the European regulation will jeopardise 

freedom of information, science and research, hinder competition in the market for secondary 

products and restrict global trade in information products and services,
170

 the concern about a 

competitive disadvantage for American companies in the European market seems to be a 

(hidden) motive for the harsh criticism. Finally, it remains to be mentioned that since the 

introduction of the Database Directive there have also been efforts in the USA to introduce 

special legal protection for "non-creative" databases.
171

 

Under contract law, § 87e UrhG must be observed. According to this, agreements on the 

exclusion of the use of parts of a database which are insignificant in terms of type or scope are 

invalid, provided that the restricted actions neither run counter to a normal evaluation of the 

database nor unreasonably impair the legitimate interests of the database producer. Similarly, 

§ 87b UrhG permits the free use of insignificant parts of a database, provided that the use 

neither unreasonably impairs the legitimate interests of the database producer nor 

unreasonably interferes with the normal exploitation of the database. Contractual restrictions 

of §§ 87b and e UrhG are invalid; GTC regulations violate § 307 BGB.
172

 

 

III. copyright protection 
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Lehmann); Peukert, Technische Schutzmaßnahmen, in: Loewenheim (eds.), Handbuch des 

Urheberrechts, Munich 2003 (cited Loewenheim/Peukert); Plaß, Hyperlinks im 

Spannungsfeld von Urheber-, Wettbewerbs- und Haftungsrecht, WRP 2000, 599; Redeker, 
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The copyright protection for software is regulated in §§ 69a-g UrhG, but the regulations refer 

to the general provisions of the UrhG in case of gaps (§ 69a Abs. 4). 
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1. object of protection (Section 69a UrhG) 

§ Section 69a UrhG regulates the object of protection and the level of protection for software. 

The regulation is to be seen in the context of § 2 (1) No. 1 UrhG. There it is already referred 

to that computer programs as linguistic works are eligible for copyright protection. The 

further particularities of the level of protection are regulated in § 69a UrhG. 

§ Section 69a (1) UrhG expressly describes the term software as "computer programs in any 

form and including their design material". It is noticeable here that § 69a subsec. 1 UrhG is 

not a definition of the term. The Federal Government did not consider such a definition to be 

"advisable, as it would be feared that it would soon be overtaken by developments".
173

 In 

most commentary literature, reference is made to the definition in § 1 (i) of the WIPO Model 

Rules.
174

 According to this definition, the term computer program comprises a sequence of 

instructions which, when recorded in a machine-readable medium, are capable of causing a 

machine with information processing capabilities to display, perform or achieve a specific 

function or task or a specific result. 

This abandonment of regulation leads to the fact that the differentiation of the actual program 

from other parts of a software package remains in the dark. It is indisputable that files with the 

identification "exe" or "com" in the Windows area fall under the software area. However, it is 

questionable whether other files in a software package can be subsumed as "computer 

program" within the meaning of Section 69a UrhG. This question arises, for example, for pure 

graphics or help files. In this context, Art. 1 (3) of the EU Database Directive, which 

distinguishes between the rights in a database and the rights in the computer programs used to 

create or access it, must also be taken into account. The protection under Art. 69a UrhG does 

not cover purely conceptual specifications, for example in commercial or business 

management terms.
175

 

In accordance with the EC Directive, the protection extends to any form of computer 

program (Section 69a (2) UrhG). Consequently, the protection extends to object and source 

code in the same way. Some authors have previously emphasised that copyright protection 

can only extend to the source code but not to the object code, as the latter is a purely technical 
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transformation of the source code.
176

 This opinion can no longer be upheld after § 69a UrhG 

has come into force. The interfaces are also protected; Section 69a (2) sentence 2 UrhG only 

declares the ideas underlying the interfaces to be in the public domain. 

The protection also extends to the design material. Accordingly, the preliminary stages of 

the source code are also protected, in particular the problem analysis, the data flow plan and 

the program flow chart.
177

 However, the design material does not include the documents that 

the user receives.
178

 Rights under Section 69a UrhG can only be held by the user who 

implements certain tasks developed by himself or specified by third parties in a computer 

program. The purely conceptual specifications - for example in commercial and business 

management terms - are not "design material" protected under this provision, even if they are 

essential for the creation of a functional program. They may, if need be, claim protection 

under Sections 2 (1) Nos. 1 and 7 of the German Copyright Act and then lead to co-authorship 

of the complete work.
179

 The general provisions of §§ 2 ff. of the German Copyright Act 

apply to manuals, operating instructions or specifications. UrhG apply to manuals, 

operating instructions or specification sheets, which is of practical relevance in particular with 

regard to the question of copyrightability. These texts are only protectable as linguistic works 

within the meaning of Section 2 (1) No. 1 UrhG or as scientific and technical representations 

within the meaning of Section 2 (1) No. 7 UrhG if they are regarded as personal and 

intellectual creations within the meaning of Section 2 (2) UrhG.
180

. . data or data stocks stored 

in files are not in themselves computer programs or written works within the meaning of § 

69a UrhG protected by copyright. § 2 UrhG No. 1 UrhG.
181

 

It is disputed whether the protection for software extends to screen masks.
182

 However, it 

must be taken into account whether and to what extent the program authors had a not 

inconsiderable amount of leeway when designing the masks. Only if other forms of design are 

possible, even if the factual specifications are the same, does copyright protection come into 

consideration. This interpretation - borrowed from American case law - excludes the 
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possibility that, for example, the structure of a balance sheet on Section 69a UrhG enjoys 

copyright protection. 

The extension of Section 69a UrhG also to screen surfaces is rejected in principle by the 

judiciary and large parts of the literature.
183

 These authors plead for protection for screen 

surfaces independent of software protection. However, this view is doubtful. This is because 

the structure of the masks is programmatically predetermined in the source code; the 

development of the user interface is part of the programmer's development work. Protection 

under competition law pursuant to Sections 3, 4 No. 9 of the German Unfair Competition Act 

(UWG) could also be considered as an effective solution to the "look and feel" problem. In 

this context, the screen mask must be examined with regard to its competitive character; the 

greater this character, the greater the presumption of the existence of unfair competitive 

behaviour. In any case, the software producer taking legal action against plagiarists must 

prove that the development of the program design was costly and laborious and how much it 

cost him. If this design is already prescribed by the market, he cannot invoke § 3 UWG. 

Furthermore, however, it must be checked in his favour how well-known and marketable his 

software product is: Especially with well-known computer programs, the user's habituation to 

a certain screen design plays a major role. Once he has become accustomed to the design, he 

will also very often be inclined to purchase a plagiarism with the same design for cheaper 

purposes. To this extent, the plagiarist exploits the pull of market leaders for his own 

purposes; this must be punished as unfair under competition law. Recently, the protection of 

web design and user interfaces via the unregistered design/design is also being considered.
184

 

The assignment is unclear with modern programming techniques, such as HTML or JAVA 

programming. Some argue that the protection of multimedia products is ultimately a question 

of software protection, especially if they are based on HTML or similar tools.
185

 In fact, with 

an HTML-based homepage, it is no longer possible to distinguish between the user interface 

and the underlying program code. However, this interpretation ignores the separation of 

programming services and the creativity of other creators, which is the basis of § 69a UrhG. 
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The fact that certain information is put into an HTML code does not yet make it a 

programming service.
186

 

The protection also covers computer games.
187

 In addition, however, protection as moving 

images within the meaning of Sections 94 and 95 of the German Copyright Act continues to 

come into consideration.
188

 The reference in Section 69a (4) UrhG to the provisions 

applicable to language works does not mean that other provisions outside the protection of 

language works cannot also apply. Precisely because computer games often contain sequences 

of images which correspond to film works, motion picture protection is possible for these 

components.
189

 In addition, ancillary copyrights exist under Section 72 UrhG if individual 

images are merely arranged in series. Thus, it should be possible to assign such a screen 

protection to the slideshow of a computer program.
190

 However, stored scores, i.e. the 

"current state" of the computer player's game progress, are not protected. In the opinion of the 

OLG Hamburg, protection can 
191

only be considered if the stored scores contain program 

commands, i.e. elements of the program code which the computer game uses for its program 

flow. The storage of scores alone is not sufficient for the acceptance of a program or a 

sequence of program commands. Protection under Paragraph 3 of the UWG - for example, 

from the point of view of insertion in a series of other games - should also be regularly 

excluded.
192

 

Web graphics regularly lack the necessary level of creativity. They do not enjoy copyright 

protection, because they are photographs that have been manipulated on the computer to 

achieve certain light-dark effects. It is not evident to what extent this alienation effect is based 

on special achievements which elevate the graphics beyond the normal craftsmanship. Web 

graphics do not enjoy any protection of photographs according to § 72 UrhG either, as these 
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are not photographs that have been created using radiant energy.
193

 This type of production is 

missing in computer images, because the computer program produces the graphic 

independently; the creative act lies in the programming and not in the production of the 

image, so that the object of protection for such computer graphics can therefore only be the 

program itself, which produces the corresponding computer image.
194

 Moreover, digitised 

writings enjoy copyright protection under Sections 69a et seq. of the German Copyright Act at 

any rate with regard to the underlying computer program.
195

 

Moreover, case law is reserved as far as the protection of websites is concerned.
196

 Graphics 

integrated in advertising banners are typically considered unprotectable, even taking into 

account the special colour design. At best, it is supposed to be a work of applied art; in that 

case, however, such banner graphics do not achieve the required work quality. In the field of 

applied art, strict requirements are set for the level of creation. With regard to the parallel 

possible protection of design, it must be a creation of individual character, the aesthetic 

content of which reaches such a degree that, according to the views prevailing in life, one can 

still speak of art.
197

 The website, too, should not enjoy protection either as a linguistic work or 

as a work of fine art because of the high protection requirements.
198

 A uniform design and an 

everyday graphic design of the user interface alone is not sufficient to achieve the required 

level of creativity. In such cases, protection of the design and layout could not be achieved 

almost "automatically" as a "small coin" by means of Section 2 (1) no. 4 UrhG.
199

 In the 

meantime, however, it has been clarified in court that the design of a website (and thus also 

the design of a user interface) can also be protected as an unregistered design.
200

 According to 

§ 2 Abs.1 DesignG it is only necessary that the website contains a design which is new and 

has individual character. It is not necessary that the website shows a special design 

achievement.  
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The protectability of a linguistic work should depend both on its nature and its scope.
201

 If the 

subject matter of a linguistic work is freely invented, the LG Köln believes that it is more 

likely to obtain copyright protection than texts in which the subject matter is predetermined 

by organisational purposes or scientific and other topics. This is because in such texts the 

expressions customary in the scientific or other subject area in question often lack the 

characteristic of the author's own creativity that is eligible for copyright protection. Instead, 

the courts refer to the German Unfair Competition Act (UWG) as a protection possibility 

under the aspect of supplementary ancillary copyright protection (Sec. 8 (1) in conjunction 

with Sec. 3, 4 (1) No. 9 UWG).
202

 

The OLG Rostock argues differently for a search engine optimized website.
203

 Such a 

website exists, for example, if the search engines on the Internet sort their results on the basis 

of the meta tags contained in the source texts as well as the occurrence of the search terms in 

the document title or in headings. In order to achieve a listing of the web pages at the top of 

the search results for a certain period of time, special knowledge and skills are required for the 

design of the Internet presence. Therein lies the personal intellectual creation. The selection, 

classification and arrangement of the search terms from everyday language on the web pages 

and in the source text form the individual, creative peculiarity here. The use of language as a 

design tool achieves a level of design which is sufficient for copyright protection, because it 

clearly exceeds the work of an average web designer, which is based on a routine, manual and 

mechanical-technical combination of the material. 

Also multimedia works are not per se to be regarded as software in the sense of § 69a UrhG. 

Admittedly, it is argued for so-called multimedia works that they are to be protected 

uniformly as computer programs.
204

 However, the isolated view is rightly rejected by the very 

predominant view.
205

 Like other software-supported user interfaces, multimedia applications 

are generated technically, namely only by a program or its commands and graphic data, and 

are accordingly only made visible by the program flow. However, this is the result of the 
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operation of a program and not the programs themselves. A computer program within the 

meaning of Section 69a UrhG can understandably only be the program which enables the 

control and the execution of the individual components of the multimedia work.
206

 

Ideas and principles underlying a computer program, including those underlying the 

interfaces, are not protectable (Section 69a (2) UrhG). At this point, the Act refers to the 

general principle of freedom of ideas. Technical and scientific teaching which has been 

incorporated into a computer program shall be in the public domain. Drawing the line 

between idea and form is not easy, especially in the case of software.
207

 In the USA, one 

depends on whether there is a sufficient number of alternatives to the chosen solution 

("dictated by necessities"). If a problem can only be solved in one way, protection is not 

possible. It is questionable whether this test is transferable to German conditions.
208

 It will 

first have to be made clear that the distinction between idea and form, at least in the case of 

software, must be clarified as a question of the need to keep it free. On this basis, it must be 

clarified to what extent the individual structural features of a program are dictated by external 

factors (standards, etc.) or merely contain general knowledge. If there is only one way to 

transform an idea into a certain program form, copyright protection is also ruled out.
209

 With 

the freedom of ideas, abstract problems and guiding ideas of an IT project also fall outside the 

scope of protection of intellectual property rights. In the
210

 opinion of the ECJ,
211

 neither the 

functionality of a computer program nor the programming language or file format used in the 

context of a computer program are protected. Otherwise - according to the ECJ - the 

possibility of monopolising ideas would be created to the detriment of technical progress and 

industrial development. Accordingly, the rights holder cannot prohibit a user from exploring 

the ideas and principles of a program, i.e. its functionality, provided that the measures taken 

by the user are within the scope of the actions permitted under the licence. 

The law does not contain a definition of the term "interface". The Federal Government only 

refers to the preamble of the EC Directive, which defines the term interface as "the parts of 

the program which provide for (...) interconnection and interaction between elements of 
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software and hardware".
212

 This refers to the information whose knowledge is necessary for 

the creation of interoperable programs (see also § 69e UrhG). The "pure" facts as such must 

be kept free and are therefore free. Only their concrete implementation in a computer program 

can be protected. Just like the EU Directive, § 69a UrhG does not contain any references to 

programming languages and algorithms. It is unclear why these topics have been omitted in 

the Directive. Only the preamble to the Directive gives some hints by emphasizing that the 

ideas and principles underlying "logic algorithms and programming languages" cannot be 

copyrightable. This (non-binding) reference can only be understood to mean that algorithms 

and programming languages themselves are copyrightable. 

2. standard of originality 

Under Section 69a (3) UrhG, computer programs are protectable if they represent individual 

works in the sense that they can be regarded as the result of the author's own personal 

creation.
213

 All other criteria for determining protectability, in particular qualitative or 

aesthetic criteria, are inadmissible. With this regulation, software protection breaks with 

classical categories of copyright protection. Software is an object which, due to its rather 

technical nature, could actually be protected by patent law, had it not been for the legislative 

rejection of the patentability of computer programs in § 1 (3) PatG. With the renunciation of 

any qualitative-aesthetic criterion, copyright protection for software is opened up, whereby 

according to the wording of the regulation, any program, however banal, should be 

protectable. 

The characteristic of "personal" creation is intended to point out that the activity of a human 

being as creator of the software must be the basis for it. This is regularly the case. However, 

problems arise with computer-generated software. This in turn does not correspond to the 

creator principle. In Great Britain, a separate copyright regulation has been created for this 

area. According to this regulation, the creator of such programs is the person who created the 

development tool. 

The BGH has already pointed out in the Buchhaltungsprogramm decision that Section 69a (3) 

UrhG must in any case lead to a reduction of the protection requirements for software.
214
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Consequently, the "aesthetic content" of a program
215

 or the requirement of a clearly above-

average design is no longer relevant. Software is protectable even if the (low) level of design 

in another type of work would not justify the assumption of a personal-intellectual creation.
216

 

If the development of a program requires skills and knowledge which exceed the skills and 

knowledge of an average programmer, this is sufficient for Section 69a (3) sentence 2 

UrhG.
217

 The Düsseldorf Higher Regional Court has set the bar even lower. It should be 

sufficient that the programmer has sufficient leeway for individual design when solving the 

task set to him and that the conception has peculiarities which do not appear trivial, banal and, 

from the point of view of factual logic, compelling.
218

 The Karlsruhe Higher Regional Court 

will determine whether the programmer has a not inconsiderable amount of leeway in the 

design of the software or to what extent other forms of design would have been possible if the 

factual requirements had been the same.
219

 This criterion is particularly important for the 

design of screen interfaces. Here the programmer is often faced with a number of constraints, 

so that the scope for individual creation is limited. 

As a result, at least the so-called small coin is also covered by the protection.
220

 Simple 

computer programs enjoy copyright protection, provided they are not completely banal. Even 

the exclusion of banal creations is in conflict with the prohibition of the use of qualitative 

examination criteria. With the software protection, the UrhG rather has for the first time an 

ancillary copyright protection.
221

 However, a certain minimum level of intellectual creation 

remains necessary because individuality or "one's own intellectual creation" is ultimately 

nothing more than a personal intellectual creation within the meaning of Section 2 (2) UrhG. 

Therefore, it is not sufficient to understand individuality as "statistical uniqueness" or to not 

demand any level of creation at all. 
222

However, it should be sufficient to state that the 

computer system is marketable and/or has been developed by a majority of programmers in 

the course of years of work and further development.
223

 Similarly, the Austrian 
224

Supreme 
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Court will take into account whether the task set allowed for several solutions and whether the 

programmer had sufficient mental leeway for the development of individual features. This is 

to be assumed either in the case of complex programs or if an unusual degree of experience, 

skill and expertise is manifested in the work. It is also relevant whether a new program is 

created or whether the programmer can essentially use existing program modules.
225

 The High 

Court of the Canton of Switzerland also stated that the copyright protection of software is the 

rule and only in exceptional cases can a lack of individuality be assumed.
226

 The presumption 

of protectability could only be refuted by substantiated evidence of banality or machine 

production. The OLG Hamm, however, has an idiosyncratic attitude, assuming that the 

originality of a source code can be assessed without technical assistance on the basis of its 

own expertise.
227

 

The courts also draw procedural consequences from the lowering of the level of design, for 

example for the burden of proof in copyright infringement proceedings. In the opinion of the 

Federal Court of Justice, it can be assumed that there is an actual presumption of copyright 

protectability.
228

 Smaller works or parts of works are also protected. In the case of complex 

software, the complexity of the software alone speaks in favour of sufficient individual 

creation by the author.
229

 However, it is not sufficient to indicate the possible uses of the 

program.
230

 Rather, it is necessary for the plaintiff to explain to what extent the individual 

features chosen by him are not already technically predetermined by the problem.
231

 

However, the author must point out the specifics of his software.
232

 What is necessary is a 

global description which shows that the program in question is not a completely banal 

program design or an imitation of a foreign program. Without such a description, it would be 

impossible for the court to understand how the opponent has adopted the characteristic 

features. 
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The OLG Celle sees the requirements for the burden of proof more restrictively. It should not 

be possible in the injunction procedure to make the copyright capability credible - for 

example by presenting the source format to an expert.
233

 The law does not offer any solutions 

which, using the means of the preliminary injunction procedure, would allow to reach such a 

reliable basis for a decision that it would be justified to order such far-reaching consequences 

as would be associated with a prohibition of distribution. 

3. copyright law and employment relationship 

Literature: 

Bayreuther, Computer programs protected under Sections 69a et seq. of the German 

Copyright Act, Münchener Handbuch zum Arbeitsrecht, 4th ed. 2018, Section 91; Buchner, 

Der Schutz von Computerprogrammen und Know-how im Arbeitsverhältnis; Brandner, Zur 

Rechtsstellung eines angestellten Programmierers, GRUR, 2001, 883; Lehmann (Hrsg.), 

Legal Protection and Exploitation of Computer Programs, 2nd ed. 1993; Däubler, Labour 

Law and Information Technologies, CR 2005, 767; Gennen, Die Software-

Entwicklergemeinschaft, ITRB 2006, 161; Gennen, in: Schneider/von Westphalen (eds.), 

Software-Erstellungsverträge, 2nd ed, Köln 2014, Kap. E I.; Sack, Arbeitnehmer-

Urheberrechte an Computerprogrammen nach der Urheberrechtsnovelle, UFITA 121 

(1993), 15; Sujecki, Vertrags- und urheberrechtliche Aspekte von Open Source Software im 

deutschen Recht, Jur PC 2005, Web-Dok. 145/2005; von der Hoff, Die Vergütung 

angestellter Software-Entwickler, 2008. 

 

The continental European copyright tradition has many problems with the development of 

works in employment. Since the French Revolution, it has been considered an inalienable 

human right to express one's creativity in original works. Therefore, the creator of a work is 

considered to be the owner of all rights, even if he has been commissioned by an employer to 

develop that work (cf. Section 29 UrhG). Furthermore, German copyright law does not allow 

legal persons to be considered as copyright holders. Consequently, the employee is generally 

qualified as the author; contractual restrictions of this principle are invalid. The employer 

does not acquire any copyright in the software, even if he employs his employee to develop 

new software. However, the employer may contractually stipulate exclusive or non-exclusive 

rights of use of the software. 

a) Scope of Section 69b UrhG 

If the employer does not do so in the employment contract, he shall be granted those rights 

according to the so-called purpose transfer rule which are necessary according to the 
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purpose of the employment contract (Section 31 Subsection 5 in connection with Section 43 

UrhG). According to this, the employer shall also receive the rights for software which was 

developed prior to the entry into force of Sections 69a et seq. of the Copyright Act on 24 June 

1993, provided that the software development was carried out in fulfilment of the duty of 

employment.
234

 

This principle has been codified for software in Section 69b (1) UrhG. If a computer 

program has been developed by an employee in the performance of his contractual duties or 

according to the instructions of his employer, all economically relevant rights shall 

exclusively belong to the employer, unless the contract provides otherwise. This provision 

should also apply to employment contracts in the public sector (Section 69b (2) UrhG). 

However, the provision does not apply to contractual relationships; in this respect, the 

(difficult) demarcation between contract and employment contract is decisive. However, the 

programmer may also have impliedly granted comprehensive rights of use in the case of 

freelance work under Section 31 (5) UrhG. An argument in
235

 favour of such an assumption 

is, for example, that the developer of a program intended for marketing received a monthly 

remuneration for his work under a contract of service.
236

 

The regulation of § 69b UrhG leads to an important change in German copyright law: The 

employer gets all economic rights, even if his employee is not employed as a full-time 

software developer. In addition, he no longer needs to sue for his rights if the employee 

refuses to do so; instead, he becomes the owner of the rights, even if the employee refuses. By 

law, the employer - as stated in the explanatory memorandum to § 69b UrhG - "has to be fully 

assigned the pecuniary powers (...)".
237

 This provision continues the legal conviction already 

existing before its entry into force that the creator of copyrightable works who is active as an 

employee is regularly compensated for his work with his salary if the creation of such works 

is part of his labour law obligations according to the agreements made with the employer or 

can otherwise be demanded by the employer under the employment contract. This right of use 

                                                 

 
234

 OLG Frankfurt a.M. ECR OLG 166; similarly already BAG, judgment of 13.9.1983 - 3 AZR 371/81, 

GRUR 1984, 429, 431 - static programs. On the old legal situation, see also Rojahn, in: Schricker, UrhG, 

1st ed., 1987, § 43 UrhG marginal no. 64; Rehbinder, in: FS für Roeber, 1973, 481, 489; Ullmann, GRUR 

1987, 6, 8; Ulmer, Urheber- und Verlagsrecht, 3rd ed. 1980, 29, 118. 
235

 Cf. BGH, Judgement v 20.3.1986 - I ZR 179/83, GRUR 1986, 885, 886, NJW-RR 1987, 103 - METAXA; 

Ullmann, GRUR 1987, 6, 11. 
236

 BGH, , Judgement of 3.3.2005 - I ZR 111/02, MMR 2005, 845 = GRUR 2005, 860 = NJW-RR 2005, 1403 

= CR 2005, 854 m. Note Heymann - Fash 2000. 
237

 BT-Drs. 12/4022, p. 10. 



62 

and exploitation, which is predominantly understood as a statutory licence, falls to the 

employer within the scope of application of § 69b UrhG at every stage of creation.
238

 

This transfer of economic exploitation rights, which is regulated by law, is not made 

dependent on any consideration by the employer. This only allows the conclusion that the 

employee affected by the regulation cannot claim such remuneration in any case.
239

 

Consequently, the employee is - in contrast to patent law - not entitled to further remuneration 

for the use and exploitation of his software by the employer, since he has already been paid by 

his salary for the development of the program.
240

 However, the employee shall be entitled to a 

special reward if his salary was extraordinarily disproportionate to the economic success of 

his software.
241

 In the past, § 36 UrhG (old version) was invoked to justify this.
242

 Since 

28.3.2002, Section 32a UrhG has applied in this respect.
243

 

The scheme applies to employment contracts of all types, irrespective of the scope of 

employment or the size of the employing company. The term employment contract thus also 

includes part-time contracts, contracts with trainees and temporary employment contracts in 

the field of temporary employment. The regulation does not apply to the relationships of an 

exploiter with freelancers or software houses. Such contractual relationships, which are 

typically handled by means of work contract law, are governed by § 31 (5) UrhG in 

conjunction with § 31 (3) UrhG. § 69a Abs. 4 UrhG. Thus, if the development contract does 

not contain a special provision on the transfer of rights, the principle applies: in dubio pro 

auctore.
244

 This does not, however, lead to serious differences. Consequently, the client of a 

freelancer is entitled to the exclusive right of use of the program, unless other regulations 

exist.
245

 This includes the right to receive and use the source code.
246

 

By virtue of Section 69b (2) UrhG, the provision also applies to the civil service, in particular 

to the employment relationships of civil servants. The latter provision is not to be found in the 
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EU Directive (91/250/EEC), but was only included in the provision during the 

implementation procedure due to critical voices in the literature. 

The provision is to be interpreted strictly outside the area of employment contracts and 

service relationships. This results from the basic idea of § 29 S. 2 UrhG, according to which 

the copyright including the rights of exploitation basically remains with the employed 

programmer. The provision is therefore not applicable to contractual relationships, such as 

software development agreements with a software company. It is true that the first draft of the 

Software Protection Directive still provided for a corresponding application to contracts. 

However, this proposal has not been included in the final text of the directive. The provision 

is also unlikely to apply to persons similar to employees.
247

 The only purpose of the 

construction is to put certain groups of self-employed persons on a partial equal footing with 

employees for their protection. Its application to the detriment of the persons concerned is 

therefore excluded. 

The employee or the person liable to pay compensation must have acted in the exercise of 

his duties or in accordance with the employer's instructions. "Performance of tasks" refers 

to the general description of the work tasks, as laid down either by collective agreement or in 

the employment contract. Thus, if an employee has been entrusted with the development of 

computer programs as part of his or her duties under the employment contract, the employer 

has, in case of doubt, the exclusive right of use to commercially exploit the created 

software.
248

 The concept of work tasks is interpreted widely by the prevailing view. The 

improvement of the workplace and its environment is also part of the general tasks of an 

employee.
249

 It is sufficient that the computer programs have been created during working 

hours with the approval and at the expense of the employer.
250

 The fact that the employee 

performs his work at home does not change the applicability of Section 69b UrhG. This 

applies even if he still performs work tasks in his spare time. An
251

 employer who has 

temporarily released his employee from other activities and from the obligation to be present 

at work in order to create a computer program is also the holder of the rights to the program 
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described in Section 69b GCA if the development of the program has been pursued 

predominantly outside normal working hours.
252

 

Instructions of the employer describe his individual instructions. It must be noted, however, 

that under employment law individual instructions must remain within the scope of the 

obligations under the employment contract.
253

 The internal connection to the employee's 

fields of activity is important.
254

 

However, unclear constellations still remain. The legal situation is unclear if an employee 

develops software apart from his work tasks and individual instructions as part of his 

employment. In such a case, earlier case law already assumed that the employer must be 

entitled to a simple right to use the software so that he can use the software in his business 

operations.
255

 However, it remains doubtful whether the employer should also be granted an 

exclusive right of use in this constellation. In the case of a civil servant who had not been 

expressly commissioned with the software development, the 
256

Munich District Court 

deprived the employer of any rights of use. However, by analogous application of the 

principles of the law on employees' inventions, the court then granted the employer the 

possibility to take possession of the rights of use, provided that the software is based 

significantly on the experience or work of the company. In its "Poldok" decision, the Court of 

Appeal assumes that the employer is entitled to all rights to use a program if the author makes 

use of the employer's human and material resources and performs the activities necessary for 

the creation of his work during his working hours.
257

 In the literature, the argument is based 

on a "correctly understood redefined scope of duties".
258

 If the employee, with the employer's 

approval, had intended to use the software for business purposes, the software had been 

created voluntarily in extension of the scope of duties and the employer had impliedly been 

granted an exclusive right of use. 

An employee may freely use and exploit software developed outside working hours. 

However, it has been discussed so far whether certain provisions of patent law could not be 
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applied analogously in such a case.
259

 In particular, it is disputed whether the employee must, 

under certain conditions, inform the employer about his invention and offer the invention to 

him.
260

 For the scope of Section 69b UrhG it is irrelevant whether the employee created the 

computer program in his spare time or during normal working hours, provided it is established 

that he acts only in the performance of his official duties and instructions. In such a case, it is 

not appropriate to divide a process of creation into a phase within or outside leisure time. 

Thus, if a programmer is temporarily released from his other activities and a company 

presence in order to work on the program at home, the rights to the developed program belong 

to the employer.
261

 

The employer has no rights to software that was developed before the start of the 

employment relationship or after the end of the employment relationship.
262

 An 

exception applies only if an employee provides his employer with a program free of charge 

and the employer recognizably adapts the program for his purposes; in this case, the employer 

should retain at least a simple right of use.
263

 However, a software developer may not stop the 

development of a program in order to terminate his employment and then use the program for 

himself later; if he does so, the employer is granted an exclusive license, even though the 

program has been developed to the end, regardless of the employment relationship.
264

 

§ Section 69b UrhG assures the employer or employer of all "economic rights" to the 

computer program. This term is foreign to classical copyright law. What is meant here are the 

exclusive, temporally and spatially unrestricted rights of use within the meaning of § 31 (3) 

UrhG. The term "economic rights" does not include moral rights. Neither the EC Directive 

(91/250/EEC) nor the Copyright Act are intended to regulate these ideal rights;
265

 in this 

respect, the old law remains in force. The moral rights therefore always remain with the 

employee. These rights include above all the right to be named as author and the right to edit 

the software (§ 39 UrhG); in addition, there are further ancillary rights.
266

 This legal situation 

is very unfavourable for the employer - especially in comparison to the Anglo-American 
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copyright system, according to which the employer is considered the author of the developed 

program. However, in literature a contractual waiver of the exercise of these personal rights is 

considered possible.
267

 

The rights of use do not only extend to the program in object code. Rather, it is precisely the 

source code that is covered by this regulation. The same applies to the design material, 

especially the technical documentation. For further documents, reference is made to § 31 (5) 

in conjunction with § 43 UrhG shall apply. If an employee deletes a program on the company 

notebook so that the employer can no longer use the notebook and data on it, this is a reason 

for extraordinary termination. This is because the installation of a program constitutes a 

processing operation within the meaning of § 950 BGB, which has led to the legal 

acquisition of ownership by the employer as manufacturer within the meaning of § 950 BGB. 

The employee must therefore return the notebook together with the program he has installed 

in accordance with § 985 BGB, regardless of the copyright situation.
268

 

Disputes between employee and employer concerning the use of computer programs which 

the employee has created or contributed may be brought before the ordinary courts (cf. 

Section 104 UrhG, Section 2 (2b) ArbGG).
269

 

b) Distribution of rights within the team 

Programming is often a situation where it is not done by a single programmer, but by a whole 

team. This is where § 8 UrhG comes into play, which in principle provides for co-

authorship, which leads to the necessary exercise of rights in joint ownership. § Section 8 

UrhG presupposes the existence of a uniform creation in which the participating authors are 

subordinate to an overall idea. For example,
270

 software updates, for example, should not 

regularly fall under § 8 UrhG, as they are detached products created subsequently.
271

 The 

scope and size of the individual programming services are irrelevant as long as the individual 

programming service is protectable in itself.
272

 If someone only creates the general 

programming task without being involved in the programming himself, he does not receive 
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any copyright and therefore does not belong to the Miturhebergruppe.
273

 In particular, the 

customer himself cannot claim copyright just because he has contributed his ideas to an IT 

project. The originator in the university sector is not the university lecturer who only 

contributes the ideas for an IT project without being involved in programming himself. 

Conceptual specifications of a business nature that are incorporated into software 

development do not justify authorship of the software.
274

 Co-authorship exists if the author of 

an incomplete work cooperates with another person in the completion of the work and the 

contributions of the persons later entering the process of creating the work are not exhausted 

in a mere assistant activity.
275

 In the case of co-authorship, the co-authors are entitled to the 

copyrights under Section 8 (2) UrhG on a joint and several basis. Pursuant to § 8 subsec. 3 

sentence 3 UrhG, each co-author is entitled to assert claims arising from infringements of the 

joint copyright. However, pursuant to § 8 subsec. 3 old UrhG, the co-author may only demand 

performance to all co-authors. 

The programmers participating in the Miturhebergruppe form a community of joint owners 

(Section 8 (2) UrhG). On the basis of this, the individual programmers can sue for injunction 

in the event of copyright infringement; however, claims for damages must be asserted by the 

Gesamthand.
276

 It is also impossible to exploit individual services in such a construction; the 

consent of all parties involved is required for clarification of the economic exploitation. This 

causes many difficulties, especially in the case of open source products, since a large number 

of mostly unknown programmers are involved in the development of such an open source 

product. 

The developer community is therefore designed as a whole. Irrespective of the quantitative 

extent of the shares held by individual co-authors, there is a permanent legal obligation 

which cannot be terminated by way of notice. The only conceivable option is to waive the 

share (Section 8 (4) sentence 1 UrhG). Management and representation are thus dependent on 

the will of all co-authors involved. However, a co-author may not refuse his or her consent 

contrary to good faith (Art. 8 Paragraph 2 sentence 2 UrhG). In this respect, the other co-

authors may sue him or her for giving a corresponding consent within the framework of § 894 

ZPO. However, the provisions of § 8.2-4 UrhG are dispositive. In this respect, it is advisable 

to make a different provision, especially with regard to software teams. 
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4. rights of the software author 

Literature: 

Dreier, Verletzung urheberrechtlich geschützter Software nach der Umsetzung der EG-

Richtlinie, GRUR 1993, 781; Günther, Änderungsrechte des Softwarenutzers, CR 1994, 

321; Lehmann, Das neue Software-Vertragsrecht - Verkauf und Lizenzierung von 

Computerprogrammen, NJW 1993, 1822; Lehmann, Vermieten und Verleihen von 

Computerprogrammen. International, European and German Law, CR 1994, 271; Sujecki, 

Contract and Copyright Aspects of Open Source Software in German Law, Jur PC 2005, eb-

Dok 145/2005; Zahrnt, The Transfer of Software Products under New Copyright Law, CR 

1994, 455. 

 

The programmer has the exclusive right of physical and non-physical exploitation of the 

work, the latter, however, only with regard to communication to the public. 

(a) Reproduction 

Literature: 

Gutman, Retrieval on the Internet of unknown and obviously copyright-unlawful works, 

MMR 2003, 706; Nordemann, CPU clauses in software licensing agreements, CR 1996, 5; 

Salje, Effectiveness problems of the license agreement for standard user software, 

Festschrift für Rudolf Lukes, ed. Leßmann, Großfeld, Vollmer, Cologne 1992, p. 182 ff; 

Wand, So the Knot Be Unknotted - Germany and the Legal Protection of Technological 

Measures, IIC 2002, 305. 

 

§ Section 69c No. 1 UrhG grants the rightholder the right to reproduce the computer 

program permanently or temporarily, in whole or in part, by any means and in any form. 

This includes in any case the making of copies on a floppy disk, CD-ROM or hard disk.
277

 

The future reproduction by installing the program on the hard disk of the end user's PC is 

usually implicitly consented to and therefore does not constitute a copyright infringement.
278

 

The performance of the software manufacturer due in the case of a so-called web service 

contract usually only refers to the transfer of the application to a user; only if a corresponding 

warranty has been contractually agreed upon does the software manufacturer's performance 

obligation also extend to the liability for an infringement of the rights of third parties through 

the use of this application.
279

 

It is questionable, however, whether temporary intermediate storage also falls under the 

concept of reproduction. Such temporary storage is hardware-related. The copies can be 

present in these intermediate storage devices for microseconds; however, depending on the 
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technical specifications, the storage can also be longer. Typical examples are loading the 

program into the main memory or using proxy servers on the Internet. The UrhG does 

not contain a definition of the term reproduction. For this reason, before the adoption of § 69c 

No. 1 UrhG in 2003, there were doubts as to whether the loading process could be regarded as 

a copyright-relevant reproduction.
280

 The German courts had not ruled on this controversial 

question until the 2nd Amendment Act came into force; the Federal Court of Justice refused 

to decide the question in the Nixdorf case.
281

 

Nor does Section 69c No. 1 UrhG contain a conclusive solution to this problem.
282

 In 

particular, Section 69c No. 1 sentence 2 UrhG does not help here, as this provision says 

nothing about whether the loading, saving or running of a program is to be regarded as 

reproduction. The provision obviously assumes that the loading or running of a computer 

program does not, in principle, constitute copying. The consent of the author should only be 

required for this act if it requires reproduction in a particular case. In the 

Holzhandelsprogramm judgment,
283

 the Federal Court of Justice pointed out as obiter dictum 

that there are concerns about the copyright relevance of loading to the extent that the mere use 

is not covered by copyright. However, a different weighting must be given to increased 

statements that want to qualify the shop as a copyright-relevant reproduction process. This is 

advocated by some German courts, for example.
284

 The European Commission has also 

advocated such an interpretation and has subsumed temporary storage under the term 

reproduction in the EU Database Directive.
285

 Conciliatory statements refer to the fact that 

technical processes cannot be regarded as reproduction if they are necessary for the use of the 

program. According to this perspective, which was already taken as a basis in the Timber 

Trade Programme Judgment, loading would not become relevant under copyright law, 

whereas browsing and downloading on the Internet would have to be qualified as a separate 

act of exploitation. 
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M.E. the evaluation of § 44a UrhG is to be consulted here. According to this, temporary acts 

of reproduction which are transient or accompanying and which represent an integral and 

essential part of a technical process and which do not have any independent economic 

significance are not subject to approval. According to this assessment, RAM copies have no 

independent economic value, so that the creation of such copies is also permissible without 

the consent of the author.
286287

 In a decision, the Federal Court of Australia has decided to 

reject the existence of a duplication in the case of RAM copies for lack of material fixation. 

The Federal Court's position on online exhaustion in the order for referral to the ECJ is 

erroneous.
288

 Here the BGH doubts the applicability of Section 44a UrhG and also wants to 

subsume volatile copies under Section 69c No. 1 UrhG. § Section 44a UrhG could not be 

applicable simply because loading the software into the working memory of other 

workstations has an independent economic significance. This already follows from the fact 

that the defendant demands remuneration for the granting of a licence for this use.
289

 The ECJ 

has put an end to this argumentation. In the Sky Decoder
290

 decision, the ECJ stressed that 

transient acts of reproduction, for example in the memory of a satellite decoder and on a 

television screen, fulfil the requirements of Art. 5 (1) of Directive 2001/29 (= Section 44a 

UrhG) and may therefore be carried out without the permission of the copyright holder. 

For a reproduction to be credible, it is sufficient if it is highly probable that a program has 

been completely reprogrammed.
291

 If the screen masks match, this is an indication of the 

identity of the external appearance and internal structure of the programs.
292

 However, minor 

coincidences in the user interface of computer programs do not indicate the adoption of 

program parts that are eligible for copyright protection, just as the coincidence of computer 

programs in individual program blocks does not indicate the adoption of program parts that 

are eligible for copyright protection, if those program blocks are only about 100 bytes each 

with a total size of the program file of over 700 000 bytes.
293

 If, according to an expert's 

report, it is established that the programs in question are identical in their implications and in 
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the data collections and that an accidental occurrence of these coincidences is virtually 

impossible, this constitutes an encroachment on the reproduction right.
294

 

(b) Dissemination 

Literature: 

Bröckers, Software-Gebrauchthandel: Der Teufel steckt im Detail - Technische 

Besonderheiten und gesetzlicher Änderungsbedarf, MMR 2011, 18; Grützmacher, 

"Gebrauchtsoftware" und Erschöpfungslehre: Zu den Rahmenbedingungen eines Second-

Hand-Marktes für Software, ZUM 2006, 302; Haberstumpf, Der Handel mit gebrauchten 

Software und die Grundlagen des Urheberrechts, CR 2009, 345; ders, The Trade in Second-

Hand Software in Harmonized Copyright Law, CR 2012, 651; Haines/Scholz, On the question 

of exhaustion in the case of online distribution of software, CR 2006, 161; Heydn/Schmidt, 

The Trade in Branded Software and the Principle of Exhaustion, K&R 2006, 74; Hoeren, The 

Copyright Exhaustion Principle in the Online Transfer of Computer Programs, CR 2006, 573; 

Hoeren, Der Erschöpfungsgrundsatz bei Software - Körperliche Übertragung und 

Folgeprobleme, GRUR 2010, 665; Hoeren, Die Online-Erföpfung im Softwarebereich - 

Fallgruppen und Beweislast, MMR 2010, 447; Huppertz, Handel mit Second-Hand-Software, 

CR 2006, 145; Intveen, Möglichkeiten der Hersteller und Lieferanten von Software zur 

Nutzungsrechteinschränkung und Weitergabebeschränkungen bei dauerhafter Software-

Überlassung, ITRB 2005, 234; Leistner: Second-hand software on the way to Luxembourg, 

CR 2011, 209; Malevanny, The UsedSoft Controversy: Interpretation and implications of the 

ECJ ruling, CR 2013, 422; Marly, The trade in so-called "used software", EuZW 2012, 654; 

Rath/Maiworm, Weg frei für Second-Hand-Software?, WRP 2012, 1051;; Schneider/Spindler, 

Der Kampf um die gebrauchten Software - Revolution im Urheberrecht? in: CR 2012, 489; 

Schuppert/Greissinger, Second-hand trade in software licences, CR 2005, 81; Spindler: The 

trade in used software - principle of exhaustion quo vadis?, CR 2008, 69; Vianello, Trade in 

used software for pupils, students and teachers, MMR 2012, 139; Witte, Online distribution of 

software, ITRB 2005, 86. 

 

With regard to the distribution of software, the copyright holder is entitled to the exclusive 

right to offer the program to the public and to put it on the market (Section 69c No. 3 sentence 

1 UrhG). This provision is the counterpart to the general distribution right (Section 17 UrhG). 

The distribution right is the right to offer the original or copies of the work to the public 

or to put it on the market. Placing on the market is the withdrawal of the offering party from 

the internal sphere to the public.
295

 The public sphere is the provision for a plurality of 

persons, unless the circle is clearly defined and personally linked to one another by mutual 

relations or relations with the organiser (Section 15 (3) UrhG). The possibility of a public 

appearance is not excluded by the fact that distribution is made to legally independent sister 

companies or cooperation partners. According to the case law of the European Court of 
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Justice, it is irrelevant to the question of placing on the market whether right holder and 

licensee belong to the same group.
296

 However, the distribution right for software has some 

specific features. The act of distribution includes both the right to market and the right to 

market. Dissemination in the form of "offering to the public" can also take the form of an 

individual offer to a third party with whom no personal relationship exists.
297

 In this respect, 

the search for an exchange partner via magazine advertisements is sufficient.
298

 The same 

applies to offers to dealers.
299

 In this respect, an actual downstream sales process is not 

necessary.
300

 

Anyone who places a third-party computer program protected by copyright on the Internet for 

downloading must not rely on the fact that, in the absence of any indication to the contrary, 

the program is a program that the entitled party agrees to make publicly available. Rather, he 

must first carefully check whether the rightholder has released the program for public 

access.
301

 The Higher Regional Court (OLG) Frankfurt am Main interpreted the concept of 

distribution to the effect that the mere advertising of a work protected by copyright even 

without a subsequent sales process constitutes distribution within the meaning of § 69c no. 3, 

sentence 2 UrhG, provided that the application encourages the acquisition of the work.
302

 In 

this context, the granting of test access constitutes making the computer program publicly 

accessible.
303

 

The right of distribution is, however, limited by the principle of exhaustion, which can be 

found in § 69c No. 3 S. 2 of the Copyright Act. According to this principle, the further 

distribution (not the reproduction
304

 or other rights!) of workpieces within the territory of the 

EEA is permitted without restriction if they have been put into circulation by way of sale with 

the prior consent of the entitled party. 

For a long time it was unclear whether this principle of exhaustion also applied to software 

contracts. This uncertainty related above all to the question of whether a software contract 
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could be a "sale" within the meaning of Section 69c No. 3 sentence 2 UrhG. The case law - in 

contrast to some of the literature - takes the view that this is the case with normal software 

contracts: According to this, the acquisition of (custom-made) individual software is made 

within the framework of a contract for work and services.
305

 (Ready-made) standard software, 

on the other hand, is put on the market by way of a purchase of goods or a contract similar to 

a purchase contract. In both cases, the user/customer acquires ownership of a specific program 

copy including the associated program documentation.
306

 Individual and standard software 

will therefore regularly be brought onto the market by way of purchase and work contracts, 

even if such contracts are referred to as "licenses". However, the principle of exhaustion does 

not apply to the first rental of the software.
307

 

The courts therefore consider that the principle of exhaustion is directly applicable to software 

contracts.
308

 The producer or distributor cannot therefore rely on copyright to argue that the 

resale of software infringes his rights. The only option left to him is to conclude lease 

agreements with users for the provision of the programs, since this does not constitute a sale 

within the meaning of Section 17 (2) UrhG; however, this alternative is ruled out for practical 

reasons in view of the very extensive warranty rules of the law on lease agreements.
309

 This 

also applies to bundling agreements according to which the resale of pre-installed software is 

not permitted without the corresponding hardware.
310

 On the other hand, there is no risk that 

the end customer distributes the software more than once in violation of the distribution right, 

provided that the dealer has received declarations from the customers that they have deleted 

the software from their hard disk. In this respect, the case does not differ from those in which 

a reseller resells a delivery copy of the software handed over to him on diskette, with regard 
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Court, decision of 23.5.2000 - 4 Ob 30/00, GRUR Int. 2000, 1028. 
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7.9.2016 the EUGH also decided on the question of the admissibility of pre-installed software under 

competition law. The decision is available at 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5668dc924bcb64b74a7c9df705

4ce17fc.e34KaxiLc3qMb40Rch0SaxuTchr0?text=&docid=183106&pageIndex=0&doclang=DE&mode=re
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to which he was granted the right to install and use on the computer. In these cases, too, it is 

considered necessary and sufficient that the reseller deletes the copy he has installed on the 

hard disk with the resale. 

However, it is questionable to what extent the distribution right can be limited by contract 

with effect in rem. § Section 137 sentence 1 BGB fundamentally excludes this; however, the 

provision allows for a contractual obligation (Section 137 sentence 2 BGB). The KG Berlin 

has, for example, allowed Microsoft to split the sale of Microsoft products into OEM versions 

and (free) non-OEM versions and, with this construction, to prohibit the sale of OEM versions 

on the free market.
311

 European law had not changed the permissibility of granting different 

rights of use for separate types of use; different rights of use could continue to be granted for 

hardback and paperback editions.
312313

 This view is not shared by other Higher Regional 

Courts and is criticised by the literature. In the
314

 meantime, the Federal Court of Justice has 

considered a restriction in rem of OEM distribution to be ineffective. The distribution of OEM 

software could not be restricted from the outset; the principle of exhaustion applied 

irrespective of a restriction of the right of use in substance.
315

 The BFH also specified that the 

term distribution also includes resale to legally independent group companies and cooperation 

partners. 
316

 This also applies to use within an intranet or via file sharing.
317

 

According to § 69c No. 3 UrhG, the distribution right also includes the exclusive right to rent 

out the software and to control the subleasing. Accordingly, the rental right is a form of 

distribution; the author is able to prohibit any unauthorised rental of his software. However, 

this legislative decision is not of great relevance for the German software industry, since 

subleasing does not play a major role in Germany (in contrast to the rental of CDs and 

DVDs). 

The term "rent" is not defined in the government bill. The Federal Government refers to the 

preamble to the EC Directive (91/250/EEC), which defines the term "rent" as "the making 
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available for use, for limited period of time and for profit-making purposes".
318

 In contrast, 

rental does not refer to public lending practice, which is the subject of another EC 

Directive.
319

 This prompted the Bundesrat in its opinion on the proposal to clarify the law's 

reference to rental by adding the words "for profit-making purposes" to Section 69c No. 3 

UrhG.
320

 However, this proposal was rejected by the Federal Government with reference to 

the fact that the more detailed definition of the term "rental" should be reserved for the 

implementation of the Lending Directive.
321

 However, this possibility of restriction is 

problematic for DP leasing. Here, the leasing of hardware and software is a regular 

occurrence, the latter especially in the case of the leasing of operating system software. Due to 

§ 69c No. 3 S. 1 UrhG, however, IT leasing is only permissible with the consent of the owner 

of the software rights. 

The OLG Karlsruhe
322

 has now allowed the contractual restriction of the transfer of software 

rights. In a contract which regulates the transfer of client-server-based business software, a 

clause according to which it is not permissible to split up a volume of use acquired as a whole 

(prohibition of splitting), the content control according to §§ 305 ff. BGB. Nor does such a 

prohibition of splitting infringe antitrust law. However, the ruling is expressly based on the 

BGH's submission to the ECJ on online exhaustion (see below) and therefore has no further 

significance until the legal issues have been finally clarified by the ECJ. 

The question of whether exhaustion can also be assumed in the online sector has also been 

the subject of controversial discussion in case law for a long time. Some courts have denied 

the question.
323

 Munich's judiciary in particular has its problem with online exhaustion. The 

Munich Higher Regional Court
324

 does not want to recognise this principle; the passing on of 

rights of use would violate the author's right of reproduction, because the principle of 

exhaustion under both German and European law only refers to works embodied in an object 

and here the "used" software was not handed over to the purchaser embodied on a data carrier, 
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but only the software licence was sold. Neither directly nor by analogy can the principle of 

exhaustion be applied. Furthermore, in the opinion of the 
325

Munich Regional Court, the 

blanket advertising statement that the sale of "used" software licences for standard software is 

permitted is misleading in the light of Sections 3 and 5 of the German Unfair Competition Act 

and is therefore inadmissible. It is also taken into account that the use of software anyway 

implies the encroachment on other rights, such as the right to load into the main memory. 

Other courts rightly argue that it makes no difference whether software is distributed via DVD 

or over the net; in both cases, the economic and legal arguments regarding exhaustion must be 

the same.
326

 The Regional Court of Munich
327

 has upheld the claim for the purchase price of 

the plaintiff trading with used software licenses; the court did not agree with the software 

buyer's argument that the sale of a single license from a volume license agreement is based on 

a defect of title. An embodied copy was given to the buyer, which was created by duplicating 

the master copy of the original license holder. This had led to exhaustion of both the 

distribution right and the reproduction right pursuant to § 69c no. 3 sentence 2 UrhG. As a 

result of the granting of rights of use to software in fulfilment of the respective volume 

licence agreement, the distribution right of the licence holder was exhausted with regard to 

each individual right of use granted, which was to be treated in each case as an independently 

assessed copy of the software. As a result, even in the case of split volume licenses, individual 

software licenses could be sold without the consent of the license holder. 

Exhaustion was denied by the OLG Frankfurt a.M. in a decision which concerned the resale 

of surplus rights of use to Windows XP Professional via eBay, which were acquired in the 

context of a volume license.
328

 An analogous application was denied on the grounds that the 

distribution right can only be exhausted in respect of corporeal workpieces, but not in respect 

of incorporeal rights, and that a purchase via download does not constitute putting into 

circulation. A distinction has to be made between this situation and the trade with used 
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software in case of OEM versions which are put into circulation in physical form but are 

exclusively sold in connection with a computer. In this case, the Higher Regional Court of 

Düsseldorf set aside
329

 a judgement of the Regional Court of Düsseldorf on the
330

 grounds 

that the principle of exhaustion does not apply to the sale of OEM software since the software 

was never put into circulation for isolated distribution. Rather, it was up to the rights holder to 

decide whether to make further distribution easier or more difficult by distributing individual 

work pieces, by choosing an embodiment which is difficult to trade. In the case of pre-

installed software, the distribution right can only be exhausted with regard to the work in 

which the computer program is embodied, i.e. the computer on which the program was pre-

installed. Without passing on the computer or at least the hard disk, further distribution of the 

pre-installed software is therefore not permitted. Against the background that the Federal 

Court of Justice already declared the permissibility of reselling OEM software, which was 

however still delivered on CD, years ago, it
331

 becomes apparent, however, that fixed pre-

installation is merely a way of circumventing the principle of exhaustion and therefore cannot 

simply be placed at the discretion of the right holder. Thus, the indispensable § 69c No. 3 p. 2 

UrhG would be put up for disposition on a technical level. Regardless of whether the software 

is distributed as an OEM version or as a download, as long as it is ensured that there is no 

increase in the number of copies of the licensed software,
332

 the principle of exhaustion must 

be recognised. Otherwise a situation similar to the absurdity of § 53 UrhG would result, as the 

technical protective measures protected by § 95a UrhG would undermine § 53 UrhG. 

In February 2011, the BGH referred the question to the ECJ for a decision.
333

 According to 

the BGH, by downloading the computer programs, the defendant's customers interfere with 

the right to reproduce the computer programs to which, under Section 69c No. 1 UrhG, only 

the holder of the rights is entitled. Since the defendant induces its customers to this 

interference by offering "used" licenses, it can be claimed for injunction if its customers are 

not entitled to copy the programs. In the opinion of the BGH, however, the defendant's 

customers may possibly be able to rely on the provision of Section 69d (1) UrhG, which 

transposes Art. 5 (1) of Directive 2009/24/EC into German law and must therefore be 
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interpreted in conformity with the Directive. According to Article 5(1) of Directive 

2009/24/EC, unless otherwise agreed, the reproduction of a computer program does not 

require the consent of the rightholder if it is necessary for the use of the computer program by 

the lawful acquirer in accordance with its intended purpose. The question therefore arises 

whether, and if so under what conditions, the person who has acquired a "second-hand" 

software licence is to be regarded as the "lawful acquirer" of the computer program in 

question. In this context, the further question may also arise as to whether the rightholder's 

distribution right is exhausted when a computer program has been put on the market with his 

consent by means of online transmission. In UsedSoft v. Oracle,
334

 the ECJ applied the 

principle of exhaustion of the Computer Programs Directive also to download software. If the 

copyright holder makes a copy - physical or non-physical - available to his customer and at 

the same time concludes a "licence agreement" in return for payment of a fee, under which the 

customer receives the unlimited right of use of this copy, he sells this copy to the customer 

and thereby exhausts his exclusive right of distribution. Such a transaction transfers 

ownership of the copy. Thus, even if the licence agreement prohibits a subsequent sale, the 

rightholder can no longer oppose the resale of that copy. It is questionable whether new 

distribution models will replace purchase/license in the future (rent, cloud computing; SaaS). 

Furthermore, the reproductions which are required for the use of the software under Art. 5 of 

the Directive and which are therefore permitted to the second acquirer do not include the 

splitting of volume licenses. In a further decision, the UsedSoft III decision, the Federal 

Court of Justice has now ruled that the principle of exhaustion applies not only to the copy of 

the first acquirer but also to the reproduction by the first acquirer for the purpose of making 

the copies to be split off, which go to the second acquirer.
335

 Accordingly, it no longer made 

any difference whether the copy was downloaded or produced.
336

It is interesting to see how 

the decisions affect other types of work.
337

 The 
338

Berlin Regional Court has clarified that the 
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UsedSoft decision
339

 cannot be applied to online computer games and the transferability of 

accounts in such games. 

Clauses that undermine the online exhaustion are invalid under AGB law. Thus the OLG 

Hamburg
340

 has the use of the clause. 

"You may also transfer the Software (together with the license) to a computer owned by 

someone else if a) you are the first licensee of the Software and b) the new user agrees to the 

terms of this Agreement." 

prohibited. It violates the principle of copyright exhaustion. The restriction of the 

transferability of the software to a single transfer process - from the first licensee to a third 

party - deviates from the legal regulation of § 69c No. 3 p. 2 UrhG and therefore violates § 

307 para. 1 p. 1, para. 2 No. 1BGB. Also prohibited were clauses in the general terms and 

conditions of a software manufacturer, according to which the transfer of software requires 

the written consent of the software manufacturer and the latter may refuse consent if the use 

of the software by the new user is contrary to his legitimate interests.
341

 Also inadmissible is a 

clause according to which any use of the manufacturer's software that goes beyond the 

contractual agreements must be notified to the software manufacturer in writing and requires a 

separate agreement with the software manufacturer on the additional scope of use 

(purchase).
342

 

The rejection or not processing of so-called transfer applications for the transfer of used 

software by Microsoft exclusively for the reason that outdated forms were used or a passage 

was deleted by the used software dealer which contained the insurance for the non-transfer to 

unrelated third parties is anti-competitive according to § 4 No. 4 UWG.
343

 

Cases in which a right to use software was transferred only in relation to a group of 

companies also cause problems; if the software is then used in spun-off parts of the company, 

this is in breach of copyright law in the opinion of the Düsseldorf Higher Regional Court. 
344

 

It is also difficult to distribute the burden of proof and demonstration in cases of exhaustion. 

Anyone who, on the basis of the exhaustion of the distribution right, claims to be entitled to 

make use of the reproduction right as a person entitled to use a copy, must state in detail that 
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 the rightholder has given his consent to download the relevant software licences in return 

for payment of a fee,  

 the rightholder has granted his purchasers a right to use the respective copy of the program 

for an unlimited period of time,  

 the use of updates of the software is covered in the respective concrete individual case by 

a maintenance contract concluded between the holder of the rights and the original 

purchaser, 

the first purchaser renders his own copy of the program unusable at the time of resale, so that 

no reproduction is retained on his server, so that an impermissible splitting of the licenses is 

excluded and it is ensured in each individual case that the subsequent purchaser uses the 

program copy only to the extent contractually permitted to the first purchaser.
345

 

(c) Processing 

According to § 69c No. 2 UrhG the author of a computer program has the exclusive right to 

translate, change or edit his work in any form. In deviation from § 23 UrhG, the principle of 

freedom of adaptation is thus abolished for software. 

§ Section 69c No. 2 UrhG also prohibits the removal of a dongle query without the consent of 

the rights holder.
346

 The dongle query is a copy protection plug which is plugged into a 

computer interface and whose presence is regularly queried by the software to be protected. If 

the dongle is removed, the software refuses to operate. Processing does not involve changes to 

the packaging because the program itself, to which Section 69c UrhG refers, has not been 

changed by this; however, this may constitute a violation of Section 3 UWG.
347

 

In connection with the processing, there is the question of the programmer's right to be 

named (§ 13 UrhG). The OLG Hamm
348

 was the first court to accept such a right. The 

comprehensive and exclusive granting of the right of use and exploitation does not allow the 

personal copyright to be appropriated and the references to the authorship of a programmer to 

be omitted, in particular to change the copyright notice or to distribute the software 

accordingly. In principle, according to § 13 UrhG, every author has the right to have his 

authorship acknowledged in his work - supplemented by the prohibitions of distortion and 
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alteration in §§ 14, 39 UrhG and the obligation to indicate the source according to § 63 UrhG. 

If someone, for example, describes the work as his own, he can defend himself against this 

accordingly. The Higher Regional Court of Hamm has specified the requirements for a waiver 

of naming: An agreement on the designation of the author in the context of a grant of use is 

admittedly permissible. However, strict requirements had to be imposed in this respect to 

protect the author. On the one hand, this applied to the determination of a contractual 

restriction of the right to use a name, even tacitly, if applicable. On the other hand, in order to 

assess the results which are reasonable for the author, a concrete weighing of interests is 

required, in which, for example, the intensity of the interference, its necessity with regard to 

the exercise of exploitation in accordance with the contract, the customary practice in the 

industry and the purpose of the contract or exploitation must be taken into account. 

d) Stand by for retrieval 

Literature: 

Dietrich, ASP - public access or unnamed type of use, ZUM 2010, 567; Hoeren, LAN-

Software. Copyright and GTC legal problems of the use of software in local networks, 

UFITA 111 (1989), 5; Kotthoff, Zum Schutz von Datenbanken beim Einsatz von CD-ROMs 

in Netzwerken, GRUR 1997, 597. 

 

§ Section 69c No. 4 UrhG guarantees the new right of the author to control those processes 

which result in making the protected content available for public access (Section 15 (2) 

UrhG). This plays a special role when downloading computer programs via File Transfer 

Proctol (FTP) or comparable Internet services. Here, it should also be noted that the single 

download of a copyrighted work from an FTP server constitutes a reproduction that is 

punishable under § 106 UrhG.
349

 Making a computer program available to third parties on the 

Internet by way of Application Service Providing (ASP) also violates the rights of the author 

pursuant to § 69c No. 4 UrhG if no program data is transferred in ASP operation.
350

 

The retrieval in the non-public area, however, is free of copyright. The concept of the 

public sphere is again determined by § 15 (3) UrhG. There is no publicity if the sole purpose 

is to use the programs for one's own data processing purposes within the manageable circle of 

companies linked by contractual relationships.
351

 In this respect, the use of software within the 

framework of local networks used by small, manageable groups of users does not require the 
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consent of the rights holder. Because of the size of the company, the employees of a 

company regularly lack a personal connection to the software
352

. In the opinion of the 

Federal Court of Justice,
353

 the circle of participants must be connected with each other 

through closer personal relationships beyond their affiliation to the company in order to be 

considered non-public.
354

 

On the other hand, general network restrictions, LAN bans and network licenses appear to 

be questionable, as such regulations interfere with the user's freedom of ownership without 

copyright justification and are therefore regularly void pursuant to § 307 (2) No. 1 and 2 

BGB. Furthermore, the exclusive license granted to the licensee to distribute the work in 

physical product in boxed versions does not entitle him to take action against making the 

work publicly available on the Internet in digital form.
355

 

5. barriers 

Literature: 

Grützmacher, Lizenzgestaltung für neue Nutzungsformen in Lichte von § 69d UrhG, CR 

2011, 458; Moritz, Vervielfältigungsstück eines Programms und seine berechtigte 

Verwendung - § 69d UrhG and the latest BGH case law, MMR 2001, 94; Smith, EC 

Software Protection Directive - an attempt to understand Article 5 (1), Computer Law and 

Security Report 7 (1990/91), 149; Sucker, Licensing of Computer Software, CR 1989, 353 

and 468; Vinje, The EC Directive on the protection of computer programs and the question 

of interoperability, GRUR Int. 1992, 250; Weber/Hötzel, The fate of the software license in 

the license chain in the event of insolvency of the licensee, NZI 2011, 432; Zahrnt, Extent 

of the user's right of use and program protection, IuR 1986, 199. 

 

§ Section 69d UrhG is in correlation with Section 69c UrhG. If the rights of the author in 

Section 69c UrhG are extended beyond what is otherwise customary, this must also have an 

effect on the barriers in favour of the user.
356

 Accordingly, § 69d UrhG contains a number 

of protective provisions in the interest of the software user which are of a mandatory nature 

(see § 69g (2) UrhG). 

However, the legal nature of Section 69d (1) UrhG is unclear. In some cases it is seen as a 

legal barrier.
357

 Others see it as a rule of interpretation similar to Section 31 (5) GCA, because 
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of the reference to the other provisions, according to which the licensee may use his right to 

the extent required by the purpose of the contract, notwithstanding other contractual 

provisions.
358

 The ambiguity is due to the fact that the reference to dispositivity is based on an 

internal contradiction of the EU Software Protection Directive. In essence, the provision is to 

be regarded as a mandatory legal barrier; only in its dispositive part can an interpretation rule 

be seen. 

The limits laid down in §§ 69d and 69e UrhG are to be interpreted broadly - as is otherwise 

the case in copyright law - because in principle the use of other people's ideas is free and 

copyright protection itself is an exception to this principle.
359

 Admittedly, a certain school of 

copyright law assumes that the limitations are always to be interpreted narrowly.
360

 However, 

this is not correct.
361

 Barriers only give the user back the freedom he is entitled to anyway. In 

principle, any use of other people's ideas is free. The protection of works via copyright law is 

an exception that must be interpreted narrowly. In contrast, the barriers refer to the general 

idea of freedom of information and are therefore to be understood extensively - also in 

accordance with constitutional principles. §§ Sections 69d and 69e UrhG are consequently to 

be regarded, by way of interpretation in conformity with the law, as a guarantee of a 

compulsory core of uses relevant to copyright which are indispensable for the contractual use 

of the program.
362

 

a) The intended use (§ 69d Abs. 1 UrhG) 

The first barrier is contained in Section 69d (1) UrhG. The core term is the term "intended 

use". The EU software protection directive speaks in Art. 5 (1) of "in accordance with its 

intended purpose". 

The "determination" of a program is determined subjectively-objectively. Primarily the will 

of the parties is to be taken into account, as it results from the software contract or other 

agreements. If such a common will cannot be determined, the perception of the public must be 

taken into account. This applies in particular to standard software where a certain typification 
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of the functionalities can be determined at least by experts. In the case of individual software, 

an objective perception of the public might be more difficult to establish. The intended use of 

the computer program may also include, for example, training by third parties, provided that 

this results from the software contract.
363

 

Difficulties are likely to arise if the contract defines the functionalities in contradiction with 

the objective use of transport. If the parties negotiate a contract individually, the will of the 

parties is greater than the objective use by the public. In the case of general terms and 

conditions, however, § 305c BGB must be observed. Those parts of a pre-formulated contract 

which significantly restrict objective use are to be regarded as surprising and thus not 

included in the contract. For example, a user cannot be denied the possibility of programming 

a print function after purchasing a word processing program, which is not provided for in the 

package and is excluded in the GTC. 

According to the wording of § 69d Abs. 1 UrhG (German Copyright Act), the intended use 

includes the correction of errors. The user cannot be forbidden to eliminate faults by his 

own programming efforts. However, it must be considered that he may be prevented from 

making changes on his own authority within the framework of contractual agreements. This 

does not apply within the scope of the purchase law applicable to the purchase of standard 

software. The user can eliminate errors in the software by virtue of his position as owner. It is 

not permissible under GTC law to agree that such error correction automatically leads to the 

exclusion of warranty. Something else applies if the dealer agrees a phase of rectification with 

the customer.
364

 In this case, the customer must tolerate a fault elimination by the dealer and 

cannot proceed on his own authority. The same applies to the agreement on the creation of 

individual software, which, due to its contractual nature, includes a right of the software 

producer to correct errors (§ 633 para. 3 BGB). The concept of error in § 69d para. 1 UrhG is 

probably identical with the concept of defect in the BGB. Therefore, especially the unusual 

response time behaviour, missing error routines or HELP functions are to be regarded as 

errors. However, § 69d Abs. 1 UrhG does not legitimize the creation of copies of the user 

documentation or the supplementing of this documentation with additional features. Even if a 

user documentation is owed under contract, the user documentation is not covered by the 

provisions of §§ 69a-69h UrhG. § Section 69a (1) UrhG only refers to the technical 

documentation, which is, however, regularly not covered by the delivery obligation. 
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§ Section 69d (1) UrhG permits the development of new functionalities beyond the 

elimination of errors. The extent of the additional features results from the intended use of the 

program. In this respect, the UrhG corresponds to the civil law concept of (partial) non-

performance. If the supplier does not fulfil his main performance obligations, the user has the 

right to self-help. 

However, it is problematic whether the user is allowed to resell the software version that has 

been modified in this way. This could be problematic with regard to the manufacturer's 

trademark rights. In this respect, the case law known from the field of pharmaceuticals applies 

to repackaging cases.
365

 

Not covered by § 69d (1) is the removal or circumvention of the dongle query as copy 

protection.
366

 Such modifications are opposed by the recognizable will of the programmer for 

whom the dongle query is part of the error-free operation of the program.
367

 Within the scope 

of "intended" use, it should therefore be noted that the user has an interest in a functioning 

program that is free of dongle queries. However, the intended use is not only determined from 

the user's perspective. Rather, the interests of the programmer, which are worthy of protection 

and are recognizable to the user, must also be taken into account. The programmer must 

protect his program from illegal copying, which is difficult to control. If the user can therefore 

recognise the connection of the program with a dongle, he must respect this technical device 

during the use of the program. If the device does not function properly, a right of self-help is 

excluded; this is replaced by the assertion of warranty claims and claims for damages 

according to §§ 434 ff. BGB and §§ 633 ff. BGB. At best, if the owner of the rights is not 

willing to replace a faulty dongle, the user's own initiative could be legitimized.
368

 Prohibited 

is not only the circumvention of the dongle query by the user, but also the distribution of 

dongle circumvention programs. With regard to the latter behavior, reference is made to § 3 

UWG in conjunction with § 69g Abs. 1 UrhG has to be taken into account.
369

 

The question then arises as to what is to be regarded as a different agreement within the 

meaning of Section 69d (1) UrhG. Part of the literature generally regards Section 69d (1) 

UrhG as dispositive. Any contractual restriction of the right to self-help is to be permissible. 
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However, this view contradicts the wording of the EU Software Protection Directive, which is 

to be used for interpretation within the framework of interpretation in conformity with 

European law. Art. 5 para. 1 of the EU Software Protection Directive allows other contractual 

provisions which restrict the rights of the user. However, this possibility contradicts the 

preamble of the Directive, which explicitly states that "acts of loading and running for the use 

of a copy of a program which has been a lawfully obtained and the act of correction of its 

errors may not be prohibited by contract". As a consequence, contractual restrictions would be 

permissible under Art. 5(1) of the EU Software Protection Directive, which are prohibited by 

the preamble. Some argued that
370

 the preamble was not binding, so that Art. 5 para. 1 of the 

EU Software Directive took precedence.
371

 However, the German legislator adopted a 

different view. It assumes that the actions of the user mentioned in Art. 69d (1) UrhG cannot 

be prohibited by contract. On the contrary, only the manner in which these acts can be 

performed can be specified by contract.
372

 However, this distinction leads to some legal 

uncertainties; for this reason the Federal Government wants to leave it to the courts to clarify 

the mandatory substance of § 69d.1 UrhG.
373

 

In this respect one should try to bring the two statements into a meaningful context. In doing 

so, one will be able to rely on the concept of "special agreements". This does not permit the 

blanket exclusion of the right to self-help, which would in any case be incompatible with 

the idea of a mandatory core of the provision. The reference to the "special agreements" rather 

signals that more detailed substitute provisions can take the place of the barrier. If the 

meaning and purpose of the barrier can also be realised by contractual agreements, the right to 

manufacture the intended use is excluded. This refers to the possibility of the distributor to 

carry out the rectification of defects himself (delay in case of change?), which can be legally 

defined in the purchase contract - at least in an individual contract -
374

 and which is legally 

anchored in the law on contracts for work and services. If and to the extent that the distributor, 

for its part, offers an adequate update and maintenance service, the customer is denied self-

help. In this respect, the reference to the special agreements with regard to the German Civil 
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Code (BGB) should be read, that non-performance and warranty grant the supplier a right of 

remedy in accordance with contractual regulations. 

b) Backup copy 

§ 69d Abs. 2 UrhG contains the right of the user to create a backup copy. The wording is 

clear with regard to the number of backup copies: only one single copy is permitted. If the 

user installs a software package on his computer, this right is already realised by the fact that 

he still holds the original package in his hands in addition to the copy on the computer. 

Additional copies may then no longer be made. The legal situation is different with pre-

installed software or software for download. Here the customer has no additional copy that 

could serve backup purposes. It must therefore be guaranteed that the customer can make an 

additional copy relatively easily. 

The right is not contractually restrictable, § 69g Abs. 2 UrhG. If the contract expressly 

prohibits the making of additional copies, a reservation must be formulated expressis verbis 

with regard to § 69d (2) UrhG. If the supplier wishes to restrict the right, he can only rely on 

the characteristic of necessity mentioned in § 69b para. 2 UrhG. The right to make backup 

copies is only guaranteed "to the extent necessary". Backup copies are not required if the 

supplier offers a backup service on his part. This can be done, for example, by the supplier 

agreeing to supply replacement copies. 

However, the German government has found another regulatory gap in the EC Directive.
375

 In 

Art. 5 para. 2 the Directive grants a right of the lawful user to make a backup copy; according 

to Art. 7 para. 1c it prohibits the commercial use of anti-copy protection programs. If such 

programs have legal back-up copies made, they should in fact be permitted to be marketed 

under Article 5(2). The Federal Government itself does not discuss a possibility to solve this 

problem, but instead refers to a later clarification by the courts. 

If the creation of a required backup copy is prevented by technical blocks, this is a defect in 

the software which triggers warranty rights of the customer, possibly also claims for damages. 

However, such behaviour on the part of the Supplier does not justify the Customer's 

overriding or circumventing copy protection by means of circumvention mechanisms. As the 

case law on dongle cases expressly emphasizes, the use of such circumvention mechanisms is 
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itself contrary to copyright law. The distribution of such mechanisms is considered unfair in 

the sense of § 3 UWG.
376

 

(c) Test runs 

§ Section 69d (3) UrhG permits the observation, examination and testing of the functionality 

of a computer program without the consent of the right holder. Unlike Section 69e UrhG, the 

program analysis is not restricted to specific purposes. Rather, the analysis may serve to 

ensure the maintainability of the software, to extend the program with new functionalities or 

to generate technical evidence for infringement proceedings.
377

 It is decisive that the analysis 

is aimed at determining the ideas and principles underlying a program element. However, this 

ultimately renders the regulation superfluous. § Section 69a (2) UrhG already provides that 

ideas and principles underlying a program are not protected by copyright law; as a 

consequence, the lawful user of a computer program may in any case observe the functioning 

of the software in order to determine the underlying principles. In this respect, this part of 

German law merely repeats an obvious rule of traditional copyright law. The right is only 

granted to the person entitled to use a copy of the program. Permitted are actions to load, 

display, run, transfer or save the program. § Consequently, Section 69d (3) UrhG only 

regulates the internal use by the authorised user. However, the provision does not legitimise 

the use of the test results for the development of almost identical competing products.
378

 The 

free analysis of programs must not be confused with decompilation. The new provisions only 

allow the program to be examined and tested in the form of the object code; they do not allow 

the object code to be copied and translated into the source code as is done in the course of 

decompilation.
379

 § Section 69g (2) UrhG provides that any contractual restriction of this right 

is null and void. Herein lies the actual meaning of the provision. Contracts must contain a 

reference to the freedom of analysis; otherwise the agreement is threatened with partial 

invalidity. 

Under Paragraph 69d(3) of the UrhG, the person entitled to use a copy of a computer program 

may, without the consent of the rightholder, perform the acts of loading, displaying, running, 

transmitting or storing the program which he is entitled to do under the licence agreement, 

even if he pursues commercial or professional purposes in so doing and the 'licence 
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agreement' permits use of the program for private purposes only, in order to observe, study or 

test the functioning of that program and to determine the ideas and principles underlying an 

element of the program. 
380

In the case of computer games, however, the use of bot programs 

that violate the rules of the game as set out in the General Terms and Conditions may also 

lead to consequences under competition law in addition to a breach of contract.
381

 The 

provision of Section 69d (3) UrhG applies solely to computer programs and not to other 

works or services protected by copyright. The reproduction of a computer game which does 

not only consist of a computer program but also contains other works or performances 

protected by copyright is therefore not permissible under Section 69d (3) GCA with regard to 

the reproduction of the other works or performances.
382

 

 

Beyond § 69d UrhG and § 69e UrhG
383

 the law does not allow any further barriers in favour 

of the user. In particular, the user shall be denied recourse to the freedom of private copying 

(§ 53 (1) UrhG). 

However, the use of a program is freely possible if it has been brought to market as public 

domain software. In this case it is to be assumed that the use of the term "public domain" 

means that the assertion of any claims against a person who reproduces and redistributes the 

program is waived from the outset.
384

 The shareware market, in which the distribution of trial 

versions of computer programs is in the foreground, must be distinguished from this. In this 

area, the copying and distribution of shareware products without the consent of the entitled 

person is prohibited, at least as a direct assumption of performance in accordance with § 3 

UWG old.
385

 

d) Decompilation 

Literature: 

Bauer, Reverse Engineering and Copyright, CR 1990, 89; Burkill, Reverse Compilation of 

Computer Programs and its Permissibility under the Berne Convention, Computer Law & 
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Practice, March-April 1990, 114; Ernst, The Availability of Source Code - Legal Know-

how Protection in Software and Web Design, MMR 2001, 208; Haberstumpf, The 

Permissibility of Reverse Engineering, CR 1991, 129; Harte-Bavendamm, Competition law 

aspects of reverse engineering of computer programs, GRUR 1990, 657; Olzhöfer, Reverse 

engineering of software and copyright - a consideration from a technical perspective, CR 

1990, 578; Kindermann, Reverse engineering of computer programs, CR 1990, 638; 

Kindermann, Copyright requirements and limits of reverse engineering and protection of 

interfaces, Wirtschaftsinformatik 34 (1992), 175 ff.Lietz, Technical aspects of reverse 

engineering, CR 1991, 564; Vinje, The development of Interoperable Products Under the EC 

Directive, The Computer Lawyer 8 (1991), number 11, 13 ff. 

 

§ Section 69e UrhG is based on Art. 6 of the EU Software Protection Directive, one of the 

most controversial provisions of the entire Directive.
386

 The main question is how free access 

to interfaces can be ensured if this information is protected by copyright. § Section 69a (2) 

sentence 2 UrhG provides that the ideas underlying the interfaces are in the public domain. 

However, it is very difficult to distinguish between an idea in the public domain and copyright 

protected concretisation of interface information. For this reason, it was necessary to regulate 

access to protectable interfaces if one did not want to cement the market power of powerful 

data processing manufacturers under copyright law - as in the famous disputes between IBM 

and the European Commission. In this situation, it would have made sense to solve the 

problem under cartel law - via Article 102 TFEU.
387

 

However, the legislator has chosen to take a special copyright route by introducing a new 

barrier. The user should be allowed, under certain conditions, to retranslate the object code of 

a program into its source code and thus filter out the necessary information. The European 

Commission, however, met with bitter resistance from software producers in the early stages 

of the discussion. They feared that the approval of reassemblings would lead to an unchecked 

use of the source code, which is one of the manufacturer's trade secrets. However, the 

compromise reached after a hard struggle is useless. The manufacturers' fear of uncontrolled 

access to the source code is pathological, since technically the original source code can never 

be generated by reassembling. This very complex process generates program lines in a kind of 

assembly language that do not contain, for example, the comment lines of the original code. 

All in all, the decompilation procedure is characterized by a great deal of technical 

uncertainty. Both decompiling and "reading" the final product are only possible at great 

expense, even for experts. The decompilation also does not generate the original source code, 

but only a C- or assembler-like reconstruction of an intermediate version without the internal 
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comment lines of the programmer. The compilation of the original source code can also be 

done using an optimization option. Furthermore the source code can be obfuscated with an 

obfuscator. In such cases the decompiled code is almost unusable. The question is therefore 

what significance decompilation actually has in the software industry. Under certain 

circumstances, the question of decompilation has been disputed about a topic that will not 

play a special role in the future either. 

§ Section 69e (1) UrhG conclusively regulates the admissibility requirements for 

decompilation. In view of the unambiguous wording, an extended interpretation - for example 

with regard to the maintenance of software - is not possible. § Section 69e UrhG uses the term 

decompilation only in the title. Instead, the text of the provision refers to "copying of the 

code" or "translation of the code form". It should be noted from a technical point of view that 

every software is normally available in two versions. The programmer uses a special 

programming language that is as close as possible to the colloquial language. However,
388

 the 

"source code" created in this way is not "readable" by the computer. It must be translated into 

a machine language that generates bits and bytes via binary signals.
389

 The "text" created in 

this way is the object code. Special programs, the so-called compilers, are used for the 

translation. 

However, the object code itself cannot be used to analyze the program. To do so, you need the 

"original source code" or at least a version of the program that comes close to this format. To 

reconstruct the source code, special programs can be used, the so-called decompilers. 

However, these never generate the original source code, but only a mixture of object and 

source code.
390

 

§ Section 69e UrhG allows decompilation of the object code only to achieve interoperability, 

not for other purposes. In the first drafts of the EU software protection directive, the area of 

third-party maintenance was still listed; this proposal has not been incorporated into the 

final text of the directive. This makes it almost impossible for third parties to maintain 

software; the only solution to this difficult problem will be to introduce maintenance rights in 

the software contract. Nor is decompilation for the purpose of error correction legitimate.
391

 

This also applies to the circumvention or removal of a dongle query; permission for this 
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cannot be derived from § 69e UrhG.
392

 Also excluded is decompilation for purposes of 

science and research.
393

 Decompilation cannot be used to obtain evidence in infringement 

proceedings; however, the refusal of the right holder's consent may be regarded as thwarting 

evidence.
394

 For decompilation to be admissible, it is not sufficient to state that software is 

inserted into another program.
395

 

As already explained in the explanatory memorandum to the draft law,
396

 this regulation 

leaves open whether decompilation should also be permitted for the production of 

compatible hardware. The EC Directive and, following it, the German legislator explicitly 

only focus on the production of interoperable software. Nevertheless, the question of the 

permissibility of compatible hardware could turn out to be technically superfluous. Hardware 

per se has never been subject to decompilation. Even when it comes to the compatibility of 

hardware, it is a problem of software-defined interfaces. As far as I know, the fact that 

software-independent compatibility of "pure" hardware has never given rise to decompilation 

has never been the case. 

The term "other programs" refers to the decompiled program itself. Thus, if someone wants 

to create a program compatible with Windows, he can decompile it to extract the central 

interface information and use it within the scope of § 69e UrhG. On the other hand, the 

interoperability with other third-party programs legitimates the application of § 69e UrhG. In 

contrast to early drafts of the EU Software Protection Directive, which had closely related the 

freedom of decompilation to the original program, the wording of Section 69e UrhG is now 

open for the identification of interface specifications which serve to establish interoperability 

with competing products. In this respect, the manufacture of competing products does not lead 

to the exclusion of the barrier.
397

 

§ Section 69e UrhG declares decompilation to be lawful only to the extent that the 

information received is necessary to establish the interoperability of independently 

created programs. In this respect the law follows the idea of strict purpose limitation. Data 
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may only be generated within the scope of the interoperability purpose. As soon as the data is 

no longer required, it must be deleted. Here it becomes clear once again that § 69e UrhG is 

not a copyright provision, but rather antitrust law has been wrapped in an (inappropriate) 

copyright dress. 

Decompilation must also be limited to the necessary program parts; otherwise it goes 

beyond the narrow scope of indispensability. The strict purpose limitation also applies here. 

However, the user will have to be granted a certain grey area, within which he can freely 

orientate himself in the program during decompilation in order to filter out the program parts 

with the interface information. 

Furthermore, decompilation is not indispensable if another source of information is 

available in time. § Accordingly, Section 69e of the German Copyright Act does not apply if 

the copyright holder makes the interface information easily accessible. This can be done by 

publication on the Internet or in a manual. It should also suffice that the data are available free 

of charge on request from the manufacturer. An obligation to pay costs which goes beyond 

the obligation to reimburse necessary expenses leads to the user's right of self-help according 

to § 69e UrhG. 

§ Section 69e (2) UrhG regulates the further fate of interface information generated by 

decompilation. However, this provision does not constitute a concrete definition of a 

copyright barrier. This is because the interface information as such is only rarely capable of 

being protected. As § 69a (2) sentence 2 UrhG already shows, the ideas underlying the 

interfaces are in the public domain. Consequently, § 69e.2 UrhG cannot refer to these ideas 

either. Rather, this provision can only cover the (rare and difficult to grasp) case of the 

concrete design of an interface. In this respect, Section 69e (2) GCA contains a statutory 

restriction on the use of such concrete formations. However, the barrier is not clearly 

defined. First of all, Section 69e (2) No. 1 UrhG refers to the fact that the information may 

only be used to establish the interoperability of the independently created program. Other 

purposes are ruled out, which is, however, already emphasised in § 69e Subsection 1 UrhG. 

Furthermore, information may not be used for the development, production or distribution of 

software in breach of copyright (Section 69e (2) No. 3 GCA); this should be self-evident and 

would not have required any special mention. Most importantly, § 69e, Sub-Clause 2, No. 2, 

UrhG, which only permits the passing on of information if this is necessary to achieve 

interoperability. 

6. protection against circumvention 

Literature: 
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Ernst, copy protection according to new UrhG. Significance and scope of the prohibition of 

circumvention measures and hacking tools in practice, CR 2004, 39; Raubenheimer, 

Beseitigungung/Umgehung eines technischen Programmschutzes nach UrhG und UWG, CR 

1996, 69; Schweikart, Zum Verbraucherschutz im Urheberrecht, UFITA 2005, 7; 

Schweikart, Die jüngste Rechtsprechung zur Beseitigungung/Umgehung eines Dongles, 

NJW-CoR 1996, 174; Schweikart, Die jüngste Rechtsprechung zur 

Beseitigungung/Umgehung eines Dongles, NJW-CoR 1996, 174; Schweikart, 

Vernichtungsanspruch gem. § 69f UrhG, CR 1994, 129. 

 

§ Section 69f UrhG has two components. On the one hand, the infringed party is granted a 

right to destruction with regard to pirated copies (Section 69f (1) UrhG). On the other 

hand, this claim is also extended to tools for circumventing copy protection mechanisms 

(Section 69f (2) UrhG). At the centre of this is the claim to destruction; claims for damages 

and injunctive relief must be derived from the general provisions. 

The provision goes far beyond § 98 (1) UrhG. The destruction of pirate copies (Section 69f 

(1) UrhG) does not depend - unlike Section 98 UrhG - on the fact that the copy is in the 

possession or property of the infringer. Rather, the claim for destruction applies wherever 

pirated copies are found. 

Also new is the claim regarding the anti-copy protection mechanisms (Section 69f (2) 

UrhG). § Although Section 98 UrhG provides for a claim to the destruction or provision of 

copying devices, this is not directed to the reverse case of the use of circumvention 

mechanisms. The claim can only partly be derived from Section 3 UWG, insofar as these 

mechanisms are used in a competitive relationship. The private creation and distribution of 

such tools can only be punished under Section 69f (2) UrhG. Moreover, the new provisions on 

copy protection (Sections 95a, 95b UrhG) do not apply to computer programs; Section 69f (2) 

UrhG is to be regarded as a more specific and conclusive provision. DRM systems, expiration 

dates or even Nintendo DS cards fall under the protection of Section 69f (2) UrhG. On
398

 the 

other hand, software which makes it possible to download videos from an internet portal 

although its operator has secured the video stream with the aforementioned protective 

measures is to be subject to Section 95a (1) UrhG
399

. In addition, an application of § 4 No. 4 

UWG is also possible.
400

 

However, the distinction between Section 95a UrhG and Section 69f UrhG is unclear. For 

example, the Federal Court of Justice has submitted to the ECJ the question of which rules 
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govern the protection of technical measures for the protection of video games protected by 

copyright.
401

 The question arises whether the protection of measures for the protection of 

"hybrid products", such as video games in particular, is governed by the provisions applicable 

specifically to computer programs or to works in general or whether both of these provisions 

apply. 

After the ECJ had stated in another preliminary ruling that in the case of a video game which 

not only consists of a computer program but also includes - for example graphic or sound - 

components with their own creative value, the parts of the video game which contribute to the 

originality of the work are protected together with the complete work by copyright law as 

introduced by Directive 2001/29/EC,
402

 the Senate withdrew its question submitted. The 

Federal Court of Justice adopted the case law of the European Court of Justice and ruled for 

the underlying legal dispute that Sections 95a et seq. of the German Copyright Act (UrhG) 

were applicable to technical measures that protect both computer programs and audiovisual 

content and that this was also an "effective" measure within the meaning of these provisions. 

However, an infringement did not infringe any copyright within the meaning of § 97 UrhG, so 

that § 98 UrhG was not applicable.
403

 

 

In addition to the right to destruction, the other rights to which a person affected is entitled in 

the event of a copyright infringement are also applicable (§ 69a Para. 4 in conjunction with §§ 

96-111 UrhG). 

The scheme applies to all reproductions that are unlawfully produced, distributed or 

intended for unlawful distribution. In this respect, the destruction is primarily directed 

against illegally produced copies; due to their illegal production, their distribution is also 

prohibited (§ 96 (1) UrhG). In addition, the claim comes into effect if someone passes on a 

legally acquired software product to a third party without permission. This is the case if the 

passing on takes place within the scope of subletting (§ 69c No. 3 p. 2 UrhG). It is difficult to 

actually determine whether a copy is "intended" for unlawful distribution. In this case, an 

objective-final assessment of the circumstances of the offence will be important. 
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The copyright infringement must be factual and unlawful. In contrast to the Software 

Protection Directive,
404

 the claim is conceived as a general claim for fault elimination; fault is 

therefore not relevant.
405

 Moreover, the claim does not require that the owner or holder of the 

copyright has committed the copyright infringement.
406

 It is only decisive that the copy is 

based on a copyright infringement. 

§ Section 69f UrhG speaks of destruction without further explaining this term. This is 

regrettable in so far as the term destruction is unclear in the DP context. 

Just like simply moving the program to the trash, simply deleting the program copy from the 

respective data medium (for example by emptying the trash) is not enough. This is because 

the deletion only removes the entry of the software copy in the file system register. Although 

the program is then no longer visible and not easily retrievable, it actually remains on the data 

medium and can be made visible again with the appropriate tools. The same applies to merely 

"fast formatted" storage media. A final deletion requires a complete overwriting of the 

respective file on the storage medium, which can be done by means of specific tools or by a 

complete reformatting of the entire data medium (which will affect all data on the storage 

medium or the respective partition of the medium). The possibility of recovering data from 

formatted storage media at great expense is probably negligible. In view of the low material 

value of many storage media, it is also conceivable that the data medium may be destroyed, 

whereby the infringer has the choice between both measures.
407

 In this respect, the infringer 

only has the right to the final result, the destruction of the program files. In the case of formats 

that are only readable - such as CD-ROMs - deletion is not possible, so that the only 

remaining possibility for destruction is the destruction of the data carrier.
408

 

Moreover, Paragraph 69f of the UrhG does not mention that the infringed party carries out the 

destruction. Instead, the wording "to be destroyed" indicates that the infringer is responsible 

for the destruction. Accordingly, the infringer may not demand the surrender of the copies to 

himself or to a third party. However, § 98 (2) UrhG must be observed, which also applies to 

software law according to § 69f (1) sentence 2 UrhG. Accordingly, the infringed party may 

also demand the surrender of the copies in return for reasonable remuneration instead of 

destruction; the remuneration may not exceed the production costs. 
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IV. The Software Infringement Case 

Literature: 

Frank/Wiegand, Der Besichtigungsanspruch im Urheberrecht de lege ferenda, CR 2007, 

481; Gedert, Bemessung des Schadensersatz nach der Enforcement-Directive", in: 

Taeger/Wiebe, Aktuelle Rechtsfragen zu IT und Internet, Oldenburg 2006, 76; Hoppen, 

Software Inspection Claims and their Enforcement, CR 2009, 407; Karger, 

Beweisermittlung im deutschen und US-amerikanischen Softwareverletzungsprozess 1996, 

3; Kühnen, Die Besichtigung im Patentrecht, GRUR 2005, 185; Mellulis, Zum 

Besichtigungsanspruch im Vorfeld von Schutzrechtsverletzungen, in: Commemorative 

publication Tilmann 2003, 843; Tilmann/Schreibauer, Die neueste BGH-Rechtsprechung 

zum Besichtigungsanspruch nach § 809 BGB - Anmerkungen zum Urteil des BGH 

"Faxkarte", GRUR 2002, 1015. 

 

1. claims of the injured party 

First of all, the claims of injured parties are to be discussed, first the main claims for 

injunction, destruction and compensation. 

(a) Injunctions 

In the case of copyright infringements in the software sector, there are first of all claims for 

injunctive relief according to § 97 UrhG. In the case of infringements of trademark law, the 

injunctive relief claims arise from Sections 14 (5), 15 (4) of the German Trademark Act 

(MarkenG) and Art. 102 GMVO. If the software is patentable, § 139 (1) PatG is relevant. The 

right to injunctive relief presupposes a risk of repetition which exists due to a previous 

infringement. In certain cases, however, an imminent danger of infringement is sufficient. In 

litigation, all injunctive relief claims must take into account that the respective concrete form 

of infringement is precisely stated. It is necessary to file a specific motion of action in which 

the individual acts of infringement are described in separate motions as a concrete form of 

infringement.
409

 Especially in the case of software, it is difficult to prove an infringement of 

rights. In a copyright software protection lawsuit, the submission of the source code of the 

source program and the source or binary code of the program derived according to the 

plaintiff's submission is required in order to sufficiently demonstrate and prove which parts of 

the source program can claim copyright protection as a creative personal contribution, i.e. are 

not mere adoptions or routines, and under what circumstances. This already applies to the 

level of presentation.
410

 If, instead of the source texts, the binary codes are merely compared 
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on both sides, not only the demonstration of the copyright protectability of the partial 

components fails, but also the demonstration that and how precisely these copyrighted parts 

have been taken over.
411

 

b) Destruction claims 

In addition to the injunctive relief, there are claims for destruction (regulated in Sec. 18 

Trademark Law, Sec. 98 Copyright Law, Sec. 140a Patent Law). The right to destruction 

presupposes illegality. Furthermore, there must not be any other more gentle means and the 

proportionality must be examined. In the case of proportionality, it must be examined in 

particular how the interest in destruction of the infringed party stands in relation to the interest 

in preservation of the infringer.
412

 In this context, case law takes into account in particular the 

degree of blamelessness or the degree of fault of the infringer. In addition, there are questions 

regarding the severity of the infringement, in particular the type and extent to which 

programming documents are taken over. Finally, the extent of the damage incurred must also 

be placed in a relationship to the loss of assets on the side of the infringer. Destruction can 

primarily only take place in the form of destruction on the infringer's side. In the field of 

software, destruction cannot be carried out merely by activating the delete function, but - if 

the software is stored on a data carrier - must be carried out fundamentally, for example by 

reformatting the data carrier (see above p. 87 f.). If the software has already been confiscated 

by the state authorities, case law affirms that the injured party has a claim for restitution as 

part of the destruction.
413

 Especially in copyright law, it should be possible to demand 

destruction also in the form that illegally produced copies are to be handed over to a bailiff 

ready for destruction.
414

 

(c) Compensation for damage 

In addition to the claims for injunction and destruction, there are also claims for damages 

(regulated in Sections 14(6), 15(5) of the Trade Mark Law, Section 97 of the Copyright Law 

and Section 139(2) of the Patent Law). The possibility of triple calculation of damages must 

be taken into account here. The damages can be calculated by way of a licence analogy at the 

infringed party's choice, by determining the loss of profit (Section 252 BGB) or by 

surrendering the infringer's profit. The infringed party can switch between the different 
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calculation methods until the license is granted with legal capacity.
415

 According to Art. 13, 

the infringed party should be required to receive compensation for the infringement in an 

appropriate form for the actual damage. The calculation of damages should allow for a 

comprehensive consideration of all relevant aspects, including the loss of profits. Instead, 

however, a lump sum in the amount of the license analogy may be claimed. According to the 

current draft of the German Implementation Act, the old right to choose between the three 

methods of calculating damages is to remain in place. 

The calculation of damages is typically prepared by a claim for information according to § 

101 UrhG. First of all, the infringed party requests information about the various infringement 

processes and their scope and, in addition, requests a determination of damages according to § 

256 ZPO. Due to the complexity of the damage calculations, the existence of an interest in a 

declaratory judgment is assumed in the entire field of intellectual property.
416

 

By way of a license analogy, the software house concerned receives compensation in the 

form that it is placed in a position as if the infringer had concluded a license agreement.
417

 

There is no infringer's surcharge on the appropriate "license" calculated from this.
418

 

Surcharges are only granted if the infringing goods have promoted the sale of a main 

product.
419

 In addition, there is a licence surcharge currently amounting to 5 % above the base 

interest rate (§ 288 BGB). The criterion for determining the amount of damages to be paid 

following a copyright infringement due to the sale of unauthorized software copies is not the 

price of the retail version, but the comparison price of a legal OEM version.
420

 

In addition to the license analogy there is also the possibility to claim your own lost profit (§ 

252 BGB). However, the problem here is that the injured party must give a detailed account 

of his internal profit structure. Moreover, he would have to prove that he had actually received 

all of the infringer's orders and that the infringer could not have obtained the rights from a 

third party. This form of calculating damages is therefore rarely chosen. The most popular 

form of damages is the one which aims at the surrender of the infringer's profit (derived 

from §§ 687 para. 2, 666 BGB).
421

 The publication of the profit is expressly provided for in 
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copyright law as another possibility of calculating damages instead of compensation for 

damages (Section 97 (1) UrhG). It is still disputed today to what extent the overhead costs are 

deductible when calculating the infringer's profit. The Federal Court of Justice has cut off the 

objection of the infringer that his infringer's profit is also based on his own special 

distribution services.
422

 Moreover, overhead costs should only be deductible if and to the 

extent that they can be directly attributed to the infringing objects by way of exception.
423

 

However, this attitude of the 1st Civil Senate of the BGH is not common sense with all other 

BGH Senates; the judges of the 10th Civil Senate responsible for patent law consider such a 

sharp attitude in the matter of overhead costs to be problematic.
424

 

It is also questionable how the infringer's profit in the distribution chain should be 

calculated. In the opinion of the 
425

Federal Court of Justice (BGH), after an infringement of 

copyrighted rights of use under Section 97 (1) UrhG, this is to be surrendered only to the 

extent that it is based on the infringement. In the case of the sale of an unfree adaptation in 

violation of copyright law, the extent to which the decision of the buyer to purchase the 

attacked adaptation is precisely due to the fact that it shows the features on which the 

copyright protection of the work used is based is of decisive importance. If several suppliers 

within a supply chain have successively infringed copyrighted rights of use, the infringed 

party is in principle entitled to demand from each infringer within the chain of infringers the 

surrender of the profit made by the latter as compensation. However, the profit to be 

surrendered to the infringed party by the supplier is reduced by compensation payments which 

the supplier makes to its customers because of claims made by the infringed party. 

d) Information and accounting 

In addition to the main claims for omission, destruction and compensation, there are also 

claims for information and invoicing. These arise on the one hand from § 242 BGB as well 

as from the Product Piracy Act. From § 242 BGB, a so-called dependent claim for 

information can be derived to the effect that the infringer must provide the information 

necessary for the calculation of the claim.
426

 As an auxiliary claim to the claim for damages, it 

must first of all be established on the merits that the infringed party can claim damages. In 
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addition, the probability of the occurrence of damage must be made plausible.
427

 Finally, 

proof must also be provided of corresponding fault on the part of the infringer. In addition, 

there are the independent claims for damages under the Product Piracy Act, which in this 

respect are regulated by special laws in the individual protection laws (Section 101a 

Copyright Act, Section 19 Trademark Act; Section 140b Patent Act). With these claims, the 

question of liability for damages is irrelevant, as is the question of the probability of damage 

occurring and the fault of the infringer. In addition to the classical information, the question of 

the so-called auditor's reservation still arises. With such a reservation, the party required to 

provide information may disclose the names and addresses of his customers and the relevant 

deliveries to a third party who is obliged to maintain secrecy, usually an auditor. However, 

this presupposes that the auditor is also authorized to inform the injured party whether the 

documents contain certain specifically designated customers or deliveries. Such a reservation 

by the auditor is no longer possible under the Product Piracy Act;
428

 however, it still plays a 

role for the dependent right to information. 

(e) Applications 

Difficulties are caused by the certainty of the claim. Here, one will regularly have to proceed 

very carefully, as the Federal Court of Justice (BGH)
429

 emphasized in the decision 

"Planfreigabesystem". If it is not clearly established which computer program is meant by a 

particular designation, the claims for information and invoicing and for a declaration of 

liability for damages relating to such a computer program - as well as corresponding 

applications for injunctive relief - are in principle only sufficiently determined if they describe 

the content of this computer program in another way in such a way that confusion with other 

computer programs is excluded as far as possible. The necessary individualisation of the 

computer program may be effected by reference to program printouts or program carriers.
430

 

However, the mere market name of a program, for example, should be sufficient even if only 

parts of a program have allegedly been copied. What
431

 is decisive is the concretization by 

means of submitted documents or data carriers,
432

 provided that these do not only contain 

                                                 

 
427

 BGH, judgment of 5.6.1985 - I ZR 53/83, NJW 1986, 1244 - GEMA presumption I = GRUR 1986, 62. 
428

 BGH, judgment of 20.12.1994 - X ZR 56/93, GRUR 1995, 338 - Hangers = NJW 1995, 1905. 
429

 BGH, judgment of 22.11.2007 - I ZR 12/05, GRUR 2008, 357 = AS AT THE END OF 2008, 225. 
430

 OLG Frankfurt a. M., judgement of the court 27.1.2015 – 11 U 94/13. 
431

 Grützmacher, in: Wandtke/Bullinger, UrhR, 5th ed. 2019, Before § 69a marginal no. 19; Brandi-Dorn, CR 

1987, 853, 838. 
432

 Cf. BGH, Judgement v 4 October 1990 - I ZR 139/89, BGHZ 112, 264, 268 = NJW 1991, 1231 = GRUR 

1991, 449 m. Note Frhr. v. Gravenreuth - operating system. 



102 

general performance requirements of the program to be developed.
433

 The mere reference to 

attachments is not sufficient if these only consist of lists in which the names of the respective 

file, its size in bytes, the data of the last modification, last access and creation as well as an 

allocation criterion are given.
434

 A mere reference to the program name is also not 

sufficient.
435

 If the application for prohibition concerns imitations or partial acquisitions, the 

specifics of the application must be aligned with the infringing programme.
436

 Flat-rate 

injunctions to the effect that the program code may not be "modified" or "interfered with" are 

inadmissible for lack of certainty. For the mere reproduction of the wording of Section 69c 

No. 2 UrhG is not sufficient to describe the specific act of infringement.
437

 If an application 

for a prohibition of reproduction and processing does not exclude the area of permissible 

decompilation (§ 96e UrhG), such an application is unfounded in this respect.
438

 

 

The above claims give rise to the following proposed wording with regard to the 

applications: 

In the name and on behalf of the applicant, I hereby bring an action and will apply 

I. order the defendant to pay the costs, 

to refrain from producing and marketing the software specified below, avoiding a fine 

of up to EUR 250,000.00 for each case of infringement, or alternatively, imprisonment 

for up to six months or, in the event of recurrence, imprisonment for up to two years, 

II. to provide the plaintiff with information about the origin and the distribution channel of 

the software, in particular with the names and addresses of the manufacturers, the 

suppliers and their previous owners, the commercial customers or contractors as well as 

with information about the quantity of copies produced, delivered, received or ordered, 

III. to invoice the applicant for the extent of the acts described above, by submitting a list 

indicating the quantities and times of production and the individual deliveries, together 

with an indication of each of them 

a) the delivery times, delivery quantities, delivery prices and the names and 

addresses of the customers, 

b) the cost of production, stating the individual cost factors, 
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c) of the profit achieved, stating the individual offers and the advertising with 

mention 

d) the offer times and prices as well as the names and addresses of the offer 

recipients, 

e) of the individual advertising media, their circulation, distribution period and area 

of distribution, 

IV. destroy any copies of the Software in the direct or indirect possession or ownership of 

the Defendant, 

V. declare that the defendant is obliged to compensate the applicant for all the damage 

which he has suffered and will suffer in the future as a result of the defendant's acts 

referred to above 

2. course of proceedings 

The software infringement process typically starts with a warning according to § 97a UrhG. 

This is a warning with a serious cease-and-desist letter under threat of legal action.
439

 The 

warning is important because of the costs that would otherwise arise, since an infringement 

lawsuit conducted without a warning can under certain circumstances lead to the infringed 

party bearing the entire costs of the lawsuit (§ 93 ZPO). It should be considered with the 

warning that the infringed party may also be threatened with recourse claims in the event of 

an unjustified warning concerning property rights (§ 823 BGB).
440

 The warning must be 

formulated sufficiently clearly, a mere request for authorisation is not a warning.
441

 

Accordingly, a mere authorisation enquiry is
442

 not sufficient to avoid the cost consequences 

of § 93 ZPO. For this reason, the software user can express a contrary legal opinion in 

response to the authorization request without losing the opportunity to have the claim 

recognized free of charge in accordance with § 93 ZPO in the event of an immediately 

subsequent legal action. This is because the exchange of different legal views does not make a 

prior warning dispensable simply because of probable unsuccessfulness.
443

 Unjustified 

warnings trigger counterclaims for injunctive relief and damages, whereby the company 
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issuing the warning bears the burden of proof for all factual elements of the underlying 

claim.
444

 A warning is also unjustified if it is too general.
445

 Before a cease-and-desist letter is 

issued, the owner of the property right is required to carry out the necessary, expected and 

reasonable checks on the justification of his request.
446

 

Similarly, a mere request for authorisation does not trigger the right of the infringer to bring 

an action for a negative finding.
447

 If the infringer receives a warning, he should carefully 

prepare his own defence. The possibilities of attacking the attacker himself as an infringer of 

rights should be examined. It should also be considered to avoid litigation before state courts 

by means of a settlement or delimitation agreement, since these courts are very often 

overburdened with software infringement proceedings. 

If an action is nevertheless to be brought, the question of jurisdiction must be examined. In 

this respect, special jurisdiction exists in some regional courts within the country, particularly 

in the area of copyright law. Trademark and patent matters belong to the jurisdiction of the 

regional courts anyway, irrespective of the amount in dispute (Sec. 140 Trademark Act, Sec. 

143 Patent Act). The local jurisdiction depends on the domicile of the defendant (§ 12 ZPO) 

or the place of the tort (§ 32 ZPO). The place of tort is wherever the infringing software is 

offered or distributed. In the case of distribution on the Internet, this can be anywhere in 

Germany, so that the plaintiff can freely choose the place of jurisdiction (so-called flying 

jurisdiction). 

For international jurisdiction, the EU Regulation on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters (EuGVVO) must be observed.
448

 

This regulation only applies to disputes with parties domiciled within the EU. According to it, 

international jurisdiction exists first and foremost at the defendant's domicile (Art. 2 

EuGVVO) as well as at the place of the tort (Art. 5 No. 3 EuGVVO). In the case of damages 

proceedings with a cross-border element, only the damage incurred in the contractual dispute 

in question at the respective place of success can be decided by the locally competent court. 

Only the court at the place of action can decide on the entire damage.
449

 In this context it is 

also important to point out the dangers that exist due to the so-called Brussels Torpedo. In 

                                                 

 
444

 BGH, judgment of 23.2.1995 - I ZR 15/93, GRUR 1995, 424, 425 - Operating system. 
445

 KG Berlin, Judgement of v. 24.2.2004 - 5 U 273/03, GRUR-RR 2004, 258. 
446

 Thus the famous decision of the Grand Senate of the Federal Court of Justice (BGH) of 15 July 2005 - 

GSZ 1/04; GSZ, GRUR 2005, 882, 884, NJW 2005, 3141, JuS 2005, 1125 m. Note Emmerich. 
447

 Munich Higher Regional Court, judgment v. 6.3.1997 - 6 U 4373/96, Communications 1998, 117. 
448

 Council Regulation (EC) No 44/2001 of 22.12.2000, OJ G 16.1.2001, 12. 
449

 ECJ, judgment of 7.3.1995 - C-68/93, NJW 1995, 1881 - Fiona Shavill; similar to LG Düsseldorf, Teilurt. 

V. 25.8.1998 - 4 O 165/97, GRUR Int. 1999, 455 - Weft grippers. 
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this case, the infringer files an action for a negative declaratory judgment based on a 

corresponding warning and brings it before the Brussels Regional Court. Because of this 

action, an action for an injunction in other places is impossible due to the objection of already 

existing lis pendens (Art. 27 EuGVVO). Since decisions in Belgium (similar to those in Italy) 

take a long time, the infringer has an enormous gain in time, combined with special economic 

distribution possibilities. The only way to counteract this is to bring a quick action for 

injunction without prior warning. Moreover, the Belgian courts tend to dismiss such actions 

on the grounds of unfairness.
450

 

It is important to remember that in addition to the dealer, the manufacturer can also be 

involved in the legal proceedings. This typically takes the form of a joint action against both. 

However, the dealer may also have an interest in involving the manufacturer in the 

proceedings. This happens particularly against the background that the dealer has a claim for 

damages against the manufacturer for defects of title (§§ 433 (1) p. 2, 435 BGB). Therefore, 

as a dealer, he is liable to the supplier under §§ 72 ff. ZPO to the supplier. To this end, he will 

send a written statement to the manufacturer specifying the reason and the location of the 

dispute. If the notice of dispute is effective, the manufacturer must allow the court decisions 

now issued to apply against him, regardless of whether he joins the legal dispute or not (§ 68 

ZPO). It also makes sense to agree to join the dispute by means of an agreement between the 

vendor and the software producer. Moreover, the notice of dispute also plays a role when it is 

a question of the participation of employees who have left the company in a copyright 

infringement.
451

 

Enforcement by way of interim relief is also conceivable. In the past, such an expedited 

procedure was not conceivable, since the examination of copyright eligibility had high 

requirements.
452

 Today, the courts are more generous with interim legal protection in the 

event of software infringement. However, even here, only clear infringements can be 

punished in interim proceedings, but not imitations that are difficult to prove.
453

 

The burden of proof in software infringement proceedings is naturally borne by the plaintiff. 

The defendant side, in turn, must present corresponding defense arguments, such as the 

objection of exhaustion. Of the evidence, the witness evidence plays a rather minor role. 

More important is the expert opinion. The appointment of an expert is made by the court by 
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means of an order to take evidence either after the oral proceedings (§ 358 ZPO) or already 

before the oral proceedings (§ 358a ZPO). The parties have the possibility to make proposals 

for an expert. The court will forward the written expert opinion to the parties and give them 

the opportunity to ask supplementary questions (section 411 (4) ZPO). An expert may only be 

refused on the grounds of concern for partiality, not for professional incompetence (§ 406 

ZPO). Concern of partiality exists, for example, if the expert conducts an inspection without 

observing the principle of the right to be heard. It
454

 is important to discuss the questions of 

evidence in advance with the expert in a briefing session. Also, if possible, an oral 

explanation of the expert opinion should be given again in view of the complexity of most 

software infringement cases (§ 411 (3) ZPO). 

In addition to the expert opinion, the visual inspection of copyright infringements can also be 

considered. According to § 144 ZPO (German Code of Civil Procedure), the inspection can be 

ordered at the premises of a party or a third party. Currently, an extension of the inspection is 

being considered, especially as a result of the implementation of the EC Enforcement 

Directive. The additions relate primarily to the right of inspection under Section 101a 

UrhG. According to this provision, the infringed party may demand from the person who is 

sufficiently likely to infringe the copyright unlawfully the presentation of documents or 

inspection of an item which is in his power of disposal if this is necessary to substantiate his 

claims. A claim to inspection of a data carrier on which the source code of the competing 

program is stored could be derived from § 101a UrhG. Up to now, the source code had been 

designed according to the rules of the BGH from its decision "Druckbalken" and derived from 

§ 809 BGB.
455

 According to this decision, a visual inspection was possible if there was a very 

high probability of infringement.
456

 The right to inspection can thus in principle only be 

asserted to enforce claims which are otherwise promising.
457

 In the "Fax Card" decision, the 

BGH then reduced the criterion of probability for the IT sector to the existence of a "certain" 

probability of infringement.
458

 The Düsseldorf Regional Court then extended the right to 

inspection once again in the proceedings. In doing so, the instrument of independent evidence 

proceedings (§§ 485 et seq. ZPO) was primarily used. The Regional Court also wants to 

                                                 

 
454

 BGH, judgment of 15.4.1975 - X ZR 52/73, GRUR 1975, 507 - Shoulder pads. 
455

 § 809 BGB shall remain applicable in addition to § 101a UrhG; OLG Frankfurt a.M. judgement of 

10.6.2010 – 15 U 192/09. 
456

 BGH, judgment of 8.1.1985 - X ZR 18/84, GRUR 1985, 512 - Pressure beam. 
457

 Hamburg Higher Regional Court, judgment v. 29.4.2004 - 3 U 120/00, CR 2005, 558, 559 = ZUM 2005, 

394 - Fax card II. 
458

 BGH, judgment of 2.5.2002 - I ZR 45/01, GRUR 2002, 1046 - Fax card. Similarly already KG Berlin, Urt. 

v. 11.8.2000 - 5 U 3069/90, NJW 2001, 233 for software. 



107 

permit seizure and inspection in the case of interim relief if, in addition to the independent 

procedure of taking evidence, the requirements for an interim injunction are also met.
459

 The 

reason for an injunction here is the imminent loss of evidence.
460

 The protection of trade 

secrets is taken into account by the fact that the applicant's attorneys can participate in such 

evidence proceedings and at the same time have a duty of confidentiality towards the 

applicant.
461

 Art. 8 of the Draft Directive on the protection of confidential know-how and 

confidential business information is also clearly based on this so-called Düsseldorf practice, 

which has already been established in Germany in patent disputes. 
462

It is also conceivable to 

have the inspection only carried out by an independent expert who is bound to secrecy. This 

expert is only obliged to the court; his findings will only be released by the court to the 

alleged infringer after a positive decision on all other issues of the main case.
463

 It is not 

sufficient to present only the conformity of small parts of the programming documents 

without determining their protectability.
464

 The situation is different for pirate copies, since 

less strict standards must be applied here.
465

 In such a case, however, it is not enough to 

merely state that the programs were copied from a CD which the user had burned himself 

onto the computer.
466

 

3. costs 

The question of the reimbursement of costs in accordance with § 91 ZPO is also important 

from a procedural point of view. Eligible for reimbursement are the costs for the involvement 

of a foreign traffic lawyer, but limited to a domestic traffic fee.
467

 Search costs, especially in 

the field of industrial property rights, are also refundable in accordance with the proven 

expenditure.
468

 Expert costs are typically not reimbursed if the expert opinion is a purely 

private opinion. The possibility of a settlement is also conceivable, in particular by granting 

a licence for the past and granting a limited licence for the future. 
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4. enforcement 

Claims for information are typically unjustifiable acts within the scope of § 888 ZPO. 

Enforcement is therefore only possible by setting an administrative fine or imprisonment. 

Enforcement under § 888 ZPO is possible irrespective of fault, as the administrative fines are 

only means of coercion. The verification of the information is possible by means of an 

affidavit in accordance with § 259 (2) and § 260 (2) BGB. The prerequisite is, however, that 

there could be reason to assume that the information provided has not been compiled with due 

care.
469

 The affidavit must be made by the respective corporate body, i.e. typically by the 

management board or the managing director.
470

 Verification by inspection of the books is not 

possible unless it has been contractually agreed.
471

 In this respect, it is worthwhile to 

contractually provide for the possibility of having accounts verified by an auditor. Border 

confiscation is also and especially important in the software sector, which is mainly based on 

uniform EU regulations.
472

 

The customs authority may, in accordance with § 111b UrhG, confiscate goods which 

obviously infringe industrial property rights when crossing the border. In doing so, the 

customs authority does not examine whether there is actually an infringement of property 

rights. Pursuant to Section 111 (1) sentence 1 UrhG, the seizure takes place on the basis of a 

corresponding notification and a previously received application for border seizure. A 

corresponding application is only granted if the infringed party provides security in the form 

of a bank guarantee (Section 111 (1) sentence 1 UrhG). Furthermore, the customs authorities 

require clear samples of infringing goods and the name of a corresponding contact person at 

the infringed party. In the event of an objection by the infringer to the border seizure, the right 

holder must, pursuant to Section 111 (4) UrhG, produce an enforceable court decision within 

two weeks of notification of the objection, on the basis of which the seized product must be 

held in safekeeping. Typically, this requires an interim injunction from a court. The specialists 

at the Oberfinanzdirektion Nürnberg - Munich branch office are responsible for the whole 

of Germany.  

In addition to these national rules, there are Community rules, in particular Regulation 

1383/2003, which
473

, at EU level, no longer involves border seizures but rather the suspension 
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of release or detention of goods. The customs authorities can take action upon request or ex 

officio, the latter when there is sufficient suspicion of an infringement (Articles 4 and 5). The 

right holder is no longer required to provide a guarantee, nor is there any obligation to pay 

fees. Nor does the rights holder have to submit court decisions within the short period of time 

mentioned above. Rather, in response to a corresponding objection, he must only prove that 

he has initiated proceedings to establish an infringement (Art. 13). One main proceedings is 

sufficient. 
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Chapter Two: Computer Contract Law 
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I. Introduction: Economic considerations 

Software is the foundation of every information society. Wherever you look, you will find 

computer programs. The Internet is based on HTML coding and JAVA script programs. The 

classic software market is becoming more and more important alongside the Internet. Its 

speed of innovation and the diversity of software contracts lead to an increased complexity of 

contract law. There are different types of contracts. If one arranges these historically, the 

hardware market is at the beginning, especially the sale and rental of hardware. Only 

gradually does a company develop software to solve individual customer problems within the 

framework of so-called software development contracts. The individual software was very 

quickly standardized and brought to the mass market. Such standard solutions were regularly 

passed on within the framework of so-called software transfer agreements. Nowadays, 

individual solutions are mainly offered within the framework of large IT project contracts. 

Increasingly, software was being detached from the data carrier, firstly within the framework 

of network agreements, then also of downloading contracts, which regulate, for example, the 

loading of software via the Internet. Special markets are the distribution via open source, the 

marketing of PC software and CD-ROM products via protective cover contracts and the 

economically very important data processing care market. 
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Changes in the area of IT contract law could be brought about by the directives on consumer 

protection law for digital content
474

 and the online distance marketing of goods, which the
475

 

Commission will present at the end of 2015. A previously submitted proposal for a regulation 

for a Common European Sales Law (CESL)
476

, with which the EU Commission also pursued 

the goal of optionally regulating contracts for digital contents uniformly, failed due to 

resistance from the member states. The Commission therefore withdrew its proposal at the 

end of 2014 and announced its intention to replace it with an alternative proposal (CESL II) 

within the framework of the Digital Agenda, on the grounds that it wanted to fully develop the 

potential of electronic commerce in the digital single market.
477

 

In addition to digital content, the scope of the Directive includes services that enable the 

creation, processing or storage of data in digital form, where such data is provided by the 

consumer. This means that not only all software, but in principle also all licence agreements 

fall within the scope of the proposed directive.
478

 However, the proposal still raises many 

questions, so it remains to be seen what the implications for national law will be.  

II Classification of contract types 

1. standard software 

The classification of software licensing agreements has been controversial right from the 

start. 
479

In the industry, such agreements are still often referred to as "license agreements" and 

qualified as sui generis contracts.
480

 Case law has put a stop to this at an early stage by 

classifying contracts for the transfer of "naked" software in perpetuity for a one-off fee as a 

purchase in kind, at least as a contract similar to a purchase in kind. This classification has 
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been confirmed by several decisions of the BGH - in particular by its compiler decision.
481

 

The reform of the law of obligations does not change the classification of software licensing 

agreements under commercial law. Rather, the qualification under the law of sale is made 

even easier by the fact that the previously disputed question of the qualification of matters 

is
482

 no longer relevant in view of the provision in § 453.1 of the German Civil Code. For 

according to this, the same rules apply to the purchase of property and rights as to the sale of 

other objects.
483

 

The higher regional court jurisdiction, on the other hand, for a long time wanted to classify all 

software contracts as contracts for work.
484

 It interpreted the compiler decision of the 

Federal Court of Justice restrictively: This decision concerned the acquisition of a single 

compiler program by a dealer. Only such an acquisition of the "naked" software could be 

considered a purchase contract. If, however, the purchase of the software is accompanied by a 

secondary obligation of some kind, the entire transfer agreement is to be classified as a 

contract for work and services. For example, the judgment of the OLG Cologne of 11.10.1991 

states:
485

 "The rules of the contract for work and services apply to a contract which has as its 

object the acquisition of standard software if, in addition to the delivery, the software is to be 

adapted to the user's needs and the personnel is to be trained. (1st guiding principle). 

Similarly, the Higher Regional Court (OLG) of Hamm, in its judgment of 22 August 1991,
486

 

refers to the law on contracts for work and services: "However, if the customer is an 

unqualified end customer who wishes to acquire a complete plant to perform certain tasks, it 

is more in line with the experience of the Senate that the supplier and the customer are more 

likely to agree that a service under a contract for work and services is owed in any case if the 

supplier assumes the obligation to instruct the customer in the use of the plant and to train him 

accordingly. 
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Even after the reform of the law of obligations, the Cologne Higher Regional Court (OLG) 

continues to adhere to the principle of qualifying software contracts as far as possible on the 

basis of contracts for work and services. If it is confirmed in writing that the EDP system 

ordered contains all the user software required for the sector and the customer's needs, not 

only the associated standard hardware and standard software is owed, but also an overall 

solution that meets the customer's needs.
487

 

Then, however, the problem of the qualification of contracts between software licensing 

and software production remained. What is meant here is the sale of standard software, 

which is adapted to the needs of the customer by additional services. If the focus is on 

adapting the standard software to the individual needs of the user, the contract must be 

qualified as a contract for work and services.
488

 This is the case if the basic program has 

undergone such a change that it can no longer be used for other purposes.
489

 Many Higher 

Regional Courts also insist that all software contracts should be qualified as far as possible by 

a contract for work and services.
490

 For example, a contract for the production of an EDP 

program which meets the individual needs of the user should normally also be qualified as a 

contract for work and services if a standard program is used for this purpose, adapted to the 

specific operational requirements, and if the delivery of hardware, the training of personnel 

and the recording of operational data are also undertaken.
491

 In the literature, a service 

contract qualification is suggested.
492

 

2. individual software 

The creation of individual software is carried out within the framework of work contracts.
493

 

Similarly, the DP project contract, which involves the creation of special DP solutions tailored 

to the customer's needs, is regarded as a contract for work.
494

 A contract in which the 
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programmer undertakes to convert the software to other operating systems (so-called porting) 

also falls under the law on contracts for work and services.
495

 

If hardware and software services are regulated in different contracts, this does not exclude 

the assumption of a legally uniform transaction. Rather, it must be determined by 

interpretation whether the parties' intention to factually link the contracts can be assumed. It is 

sufficient if the service is indivisible for one party and this is apparent to the other. 

It is questionable whether this differentiation can remain after the reform of the law of 

obligations. As a result, a problem has arisen in that § 651 BGB in its new version shifts the 

boundaries between the law on sales and the law on contracts for work and services.
496

 

The basis for this was Art. 1 para. 4 of the EU Directive on Warranty for the Sale of 

Consumer Goods.
497

 According to Art. 1 para. 4, contracts for the supply of consumer goods 

to be manufactured or produced are also considered as sales contracts within the meaning of 

the Directive. Irrespective of whether the parties are consumers or not, § 651 now regulates p. 

1 BGB now stipulates that the law on sales also applies to contracts for the delivery of 

movable goods to be manufactured or produced.
498

 

Parts of the literature draw the conclusion from this that the law of contract for work and 

services should no longer be applied to software development contracts, but rather the law of 

sales contracts.
499

 The negative consequences of such a qualification are explained by § 651 p. 

3 BGB, which declares important provisions of the law on contracts for work and services to 

be applicable. In my opinion, this view is not correct.
500

 § 651 BGB focuses centrally on what 

is the "object", i.e. the main purpose of the contract. If the main purpose of the contract 

consists in the (mere) delivery of goods, one will certainly have to apply sales contract law. 

The situation is different, however, if an individual success is owed and the delivery of the 

object is not made the object of the contract. Such a situation is the case with the delivery of 

individual software, where it is not a matter of merely handing over a computer program to 
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 BGH, judgment of 9.10.2001 - X ZR 58/00, CR 2002, 93; similar for Austria Austrian Supreme Court, 
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 See Thewalt, CR 2002, 1 ff. 
497

 Consumer Sales Directive (Directive 1999/44/EC of 25.5.1999, OJ EC No. L 171 of 7.7.1999, 12). 
498
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2003, 317, 322; Schweinoch/Roos, CR 2004, 326, 330; Lorenz, in: MüKoBGB, volume 4, 8th edition 2019, 

§ 474 marginal no. 12. 
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the user on a specific storage medium. Rather, in the case of individual software, the interest 

of both parties is directed towards implementing an individual solution tailored to the user's 

needs.
501

 The computer program with the data carrier is then only a partial component which 

does not constitute the essence of the software creation agreement. This applies even more 

clearly in the case of the delivery of standard software, if a considerable additional service is 

added. Here, as in the past, a distinction will have to be made between the weight of the 

individual services and the obligation to perform which characterises the contract. If mixed 

forms are used (e.g. in the case of a purchase with an installation obligation), a distinction will 

be made according to whether elements of a contract for work and services or a purchase 

contract predominate in the individual case.
502

 

Some argue that the acceptance of a contract for work and services for software purchases is 

problematic because the correct limitation rule is missing.
503

 Accordingly, if one considers § 

634a I No.1 BGB to be applicable, one affirms the material quality of the software. If one 

assumes that software is not a thing, one would have to fall back on § 634a I No. 3 BGB, 

whereby the warranty claims for defects would become time-barred in the regular period - 

three years according to § 195 BGB. This does not seem appropriate in the end.
504

 The 

problem of the correct statute of limitations when accepting a contract for work and services 

for individual software does not arise if one assumes that software has material quality (which 

is now uniformly assumed by case law in copyright matters - see the "UsedSoft" judgment of 

the ECJ
505

). Therefore, § 634a I No.1 BGB would have to be applied to the limitation of 

warranty claims for defects in the law of contracts for work and services for individual 

software. 

In 2009, the Federal Court of Justice (BGH) provided further fuel. In its ruling of 23 July 

2009,
506

 the court decided that sales law is to be applied to all contracts with an obligation to 

supply movable goods to be manufactured or produced. The purpose of the parts, namely to 
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 LG Landshut, Urt. v. 20.8.2003 - 2 HK O 2392/02; Moritz, in: Kilian/Heussen, Computerrechts-Handbuch, 
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 BGH, judgment of 23.7.2009 - VII ZR 151/08, NJW 2009, 2877. 
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be installed in buildings, did not justify a different assessment. Such an assessment is also not 

justified if the subject matter of the contract also includes planning services which must 

precede the manufacture of the construction and plant components and which do not form the 

main focus of the contract. An exception should at most apply if a planning service is so 

dominant that it forms the main focus of the contract and therefore requires the application of 

the law on contracts for work and services, e.g. if the assignment essentially concerns the 

general planning solution of a constructive problem. 

Surprisingly, the BGH pointed out in the Internet-Systemvertrag decision that
507

 a contract for 

the creation or processing of a special software tailored to the needs of the client is regularly 

to be regarded as a contract for work and services. Even if the adaptation of the software to 

the needs of the client was agreed upon, the BGH confirmed its view that it was a contract for 

work.
508

 Recently, the BGH
509

repeated this classification of the Internet system contract as a 

contract for work and services : The decision was based on a claim for repayment of advance 

payments and payments on account by the client, whose termination of the contract by the 

client was considered permissible despite the agreement of a fixed term. According to the 

court, the claim for repayment does not arise from § 812 BGB
510

, but from the contract. Its 

amount is determined by the surplus determined in the decision. 

 

3. the EVB-IT 

Literature: 

Bischof, Der EVB-IT Erstellungsvertrag - Der kleine EVB-IT Systemvertrag - Überblick 

und erste kritische Würdigung, CR 2013, 553; Feil/Leitzen, EVB-IT Kommentar, Cologne 

2003; Kahler, Der neue EVB-IT Erstellungsvertrag, K&R 2013, 765; Kirn/Müller-

Hengstenberg, Die EVB-IT Systeme - ein Mustervertrag mit hohen Risiken? CR 2009, 69; 

Kilian/Heussen, Computerrechts-Handbuch, 34th Supplement 2018; Leitzen/Intveen, IT 

procurement contracts of public authorities, CR 2001, 493; Müller-Hengstenberg, 

BVB/EVB-IT-Computersoftware - Besondere Vertragsbedingungen für die Überlassung, 

Erstellung, Planung und Pflege sowie ergänzende Vertragsbedingungen für IT-

Dienstleistungen, 6th ed. 2003; Müller, Quo Vadis EVB-IT-Verträge? About sense and 

benefit of the planned sample contracts EVB-IT systems and EVB-IT planning and 

realization for the industry, CR 2006, 426; Müglich, AGB-rechtliche Überlegungen zur 

Auftragsvergabe nach BVB. Does the reformed law of obligations lead to invalidity under 
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GTC law?, CR 2004, 166; Bischof, Öffentliche Vergabe von IT-Leistungen, in: 

Schneider/von Westphalen (eds.), Software-Erstellungsverträge, 2nd ed., Cologne 2014, 

chapter N.; Zahrnt, Wie die EVB-IT handhaben?, CR 2004, 716. 

 

Of particular importance in the procurement of IT services by the public sector are the EVB-

IT, the Uniform Contract Terms
511

. Already in the seventies, the state began to work out 

standardized contract conditions for IT procurement together with the industry.
512

 The 

background to this was the idea that such a set of rules would then - similar to the Public 

Procurement and Contract Regulations (VOB) in building law - be removed from a content 

control of the kind required by general terms and conditions law. This led to the adoption of 

the so-called Special Contract Terms (BVB). However, these were subsequently deemed 

invalid by the Federal Court of Justice in several parts for GTC law, so that a revision 

became necessary. The BGH expressly pointed out that the BVB cannot be compared with the 

VOB/B, since there can be no question of a recognition of decades by all the public 

concerned.
513

 In particular, the default regulation and the legal consequences of default (lump-

sum damages) are still disputed.
514

 For example, the provision in BVB-Überlassung § 9 No. 4, 

according to which the client has the right to withdraw within two weeks of the functional test 

in the event of lack of suitability, is invalid due to a violation of § 307 para. 2 BGB.
515

 Also § 

9 No. 4 para. 2 BVB transfer, according to which the client has a right of withdrawal if 

deviations from the performance specification are found during the functional test and if the 

client exercises the right of withdrawal - irrespective of the time of withdrawal - he is entitled 

to a lump-sum compensation for 100 calendar days if the functional test has shown that the 

program cannot be used in an economically reasonable manner, violates § 307 para. 2 

BGB.
516

 

Under the leadership of the Federal Ministry of the Interior, a public sector working group on 

behalf of KoopA-ADV (Cooperation Committee Automated Data Processing 

Federal/Länder/Municipal Sector) drew up the so-called Supplementary Contract Terms for 

the Procurement of IT Services (EVB-IT) with the aim of replacing the BVB contract 
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types.
517

 Almost the entire application spectrum of IT procurement is covered by the ten 

existing EVB-IT contract types (system delivery, system, creation, service, purchase, service, 

provision of standard software against a one-off payment (type A provision), temporary 

provision of standard software (type B provision), maintenance, servicing of standard 

software). There are only two BVB model contracts (BVB rental and BVB planning) for 

which there are no alternative EVB IT contract categories. Therefore, until all the planned 

EVB-IT contract categories are published and introduced and the BVB is completely replaced 

by EVB-IT, you must decide for each IT procurement whether the contract is to be concluded 

on the basis of EVB-IT or BVB.
518

 For this purpose, the Federal Ministry of the Interior 

provides a decision guidance for the right choice of EVB-IT or BVB on its website. At 

present, there is a conflict between BVB and EVB-IT. This in turn led to the fact that the 

public client partly made independent adjustments to the BVB in the contract cover sheets. 

The coexistence of BVB, EVB-IT and handmade adaptations has led to the question whether 

EVB-IT is not null and void due to violation of the transparency requirement (§ 307 para. 1 p. 

2 BGB). However, due to the special expertise of the parties involved, especially the IT 

companies, sufficient transparency should regularly be assumed.
519

 

Nevertheless, new EVB-IT is mandatory under budgetary law (§ 55 BHO).
520

 

According to the circular issued by the Ministry of Finance on 19 April 2001,
521

 the types 

of contract are as follows: 

The EVB-IT Purchase shall be applied to contracts for the purchase of "finished" hardware, 

including, if applicable, the provision of standard software against a one-time fee for 

unlimited use. In contrast to the BVB purchase, the EVB IT purchase does not provide for any 

contractual services such as adaptation services or the establishment of functionality. The 

EVB-IT purchase therefore does not include contractual agreements such as the declaration of 

functional readiness, performance tests and acceptance. In contrast, the version of the EVB-IT 
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purchase of 17.3.2016 published by the IT Planning Council is new, including a so-called "no 

spy clause", which was certainly introduced as a reaction to prevent state Trojans in the 

future. According to clause 2.4, the customer undertakes to deliver the hardware free of 

damaging software, e.g. in drivers or firmware supplied.
522

 With the introduction of the EVB-

IT system contract, services exceeding the mere delivery of standard software are to be 

carried out using this type of contract. 
523

Contracts for services were not covered by the 

previous BVB. The EVB-IT service now in place shall be applied if the focus of the service 

owed by the contractor is the provision of services, such as training, consulting or other 

support services. 

The contract types Transfer of Use are applicable for the transfer of standard software 

against a one-time fee for unlimited use (EVB-IT Transfer Type A) as well as the transfer of 

use for a limited period of time (EVB-IT Transfer Type B). As with the EVB-IT purchase, the 

EVB-IT provision contracts are not applicable if additional contractual services of the 

contractor such as installation, integration, parameterization or adaptation of the standard 

software to the needs of the customer are required. If the procurer expects a contractual 

service beyond the mere delivery of the standard software, the EVB-IT system contract shall 

apply. 

The EVB-IT transfer type A therefore regulates the transfer and use of standard software 

against a one-off payment for the contractually agreed use. These regulations do not apply to 

other services such as installation, integration, parameterization and adaptation of the standard 

software to the needs of the customer. The content of the transfer agreement was essentially 

shaped by the German Association of the Software Industry (VSI). In particular, the VSI was 

able to ensure that the interests of the wholesalers represented by the VSI were also taken into 

account. Thus, the virus clause was decisively defused. The client has a legitimate interest in 

receiving virus-free software. Therefore, paragraph 2.3 of the EVB-IT transfer type A obliges 

the contractor to only transfer such software that has been checked with an up-to-date virus 

search program at an appropriate time before delivery. However, the check with a virus search 

program can probably never completely exclude the presence of viruses despite all care. The 

examination does not necessarily have to be carried out by the contractor himself. 
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According to the old version of 1.4.2002, valid until 15.7.2015, of the EVB-IT Assignment 

Type A, the customer basically had a non-terminable right of use for a limited period of time 

according to section 3.2. Under section 4 of the EVB-IT Assignment Type A, the contractor 

was granted an extraordinary right of termination in two cases: In case of a serious violation 

of the agreed rights of use or property rights (section 4.1) and in case of a violation of US-

American export control regulations (section 4.2). This provision may seem surprising at first 

sight, but it can be explained by the fact that the contractor for his part is often subject to such 

a right of termination through contracts of rights of use with his upstream supplier and is 

obliged to agree on this right of termination in the contracts concluded by him. He can neither 

pass on rights which he himself does not have, nor waive the passing on of restrictions to 

which he has committed himself towards his pre-supplier. The US Bureau of Administration, 

US Department of Commerce, requires all US software manufacturers to agree to 

corresponding export restriction clauses in their contracts. This is intended to prevent 

unwanted exports to certain countries. Accordingly, corresponding termination rights are 

included in all US American license terms and conditions and are already regularly and 

effectively agreed in contracts between public-sector customers and suppliers of US software. 

Section 4 EVB-IT Transfer Type A takes these constraints into account. 

With the new version of the EVB-IT Überlassung-AGB (Type A) of 16.07.2015, such an 

extraordinary right of termination no longer applies. According to section 3.1 the client is 

granted a non-exclusive, with the restriction of section 3.3 transferable, permanent, 

irrevocable and irrevocable right of use. 

The EVB-IT transfer type B regulates the transfer and use of standard software for a limited 

period of time against periodic remuneration for the contractually agreed use. As with Type 

A, these regulations do not apply to other services such as installation, integration, 

parameterization and adaptation of the standard software to the needs of the customer. The 

content of the license agreement essentially corresponds to the Type A license agreement, so 

that reference can be made to the explanations there.  

EVB-IT maintenance is applied to contracts for repair, inspection and maintenance of 

hardware. They replace the BVB maintenance. Maintenance services can be agreed for a flat-

rate fee or for remuneration according to time and effort. 
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In the old version of EVB-IT Maintenance,
524

 the type of service provision was differentiated 

according to flat-rate remuneration and remuneration according to expenditure. Thus, in the 

case of flat-rate remuneration, the contractor was obliged to maintain and restore the 

operational readiness of the hardware specified in the contract. In addition, in the case of 

agreed remuneration on a time and material basis, the Contractor was obliged to perform 

repair, inspection and maintenance work for the hardware specified in the Maintenance 

Agreement and to restore its operational readiness. According to the new version of the EVB-

IT Maintenance Terms and Conditions dated 17.03.2016,
525

 the type of service provision is no 

longer differentiated according to the type of remuneration. Although both lump-sum and 

expense compensation can be agreed (Section 10), according to Section 2.1, fault rectification 

must be agreed so that the contractor can take the necessary measures. 

In the case of agreed flat-rate remuneration, the Contractor shall be obliged to maintain and 

restore the operational readiness of the hardware specified in the contract. In addition, in the 

case of agreed remuneration on a time and material basis, instructions for the performance of 

repair, inspection and maintenance work for the hardware specified in the Maintenance 

Agreement and the restoration of its operational readiness shall be provided. 

The EVB-IT system delivery serves to regulate the purchase of IT systems consisting of one 

or more system components (standard software and hardware), whereby additional services to 

bring about operational readiness according to the contract agreed upon (under Sections 2.3 

and 2.4) are added. The additional services may include training and system service, although 

it should be noted that these services must not be the main focus. The EVB-IT service shall be 

used for this purpose. According to clause 1.3, the establishment of the overall functionality 

of the system is of essential importance for the customer. Altogether the contract is to be 

regarded as a purchase contract and replaces the BVB purchase and BVB transfer type II. 

The creation of IT systems consisting of standard software and/or hardware and, if necessary, 

individual software is covered by the EVB IT system. In addition, further services are 

provided to bring about operational readiness, whereby these or the creation of individual 

software are the main focus of the service. The assessment of the main focus can in no case be 

lump-sum, but is to be assumed if the creation of the individual software or the services to 

                                                 

 
524

  Available at: https://www.cio.bund.de/SharedDocs/Publikationen/DE/IT-Beschaffung/EVB-

IT_Archiv/Instandhaltung/AGB_Instandhaltung/evb_it_instandhaltung_ergaenzende_vertragsbedingungen

_hardware_pdf_download.pdf?__blob=publicationFile (last accessed on 15.05.2020). 
525

  Available at: https://www.cio.bund.de/SharedDocs/Publikationen/DE/IT-Beschaffung/EVB-

IT_Vertragstypen/EVB-IT_Instandhaltung/ergaenzende_vertragsbedinungen_version_2-

0_v_17032016_pdf.pdf?__blob=publicationFile (last accessed on 15.05.2020). 



122 

bring about operational readiness- amount to more than 15%20%- of the order value. Legally, 

the contract- is to be classified as a contract for work. In addition to the EVB-IT creation, the 

BVB creation is also replaced by the EVB-IT system. 

The EVB-IT creation deals with the adaptation of software on the basis of a contract for 

work and services. Furthermore a maintenance after acceptance and the further development 

and adaptation is possible. It is a reduced and shortened EVB-IT system contract, which 

basically covers four fields. These are the creation of an individual software, the adaptation of 

a software on source code level, the extensive customizing of standard software or the 

purchase of standard software for adaptation by order. The differentiation between EVB-IT 

system delivery and EVB-IT system is problematic. As a differentiation criterion the decision 

guidance to the EVB-IT system contract can be used. The EVB-IT creation does not contain 

any regulations on personnel or project management. There are also no regulations on any 

securities or rental services to be provided. These must be added in agreements if necessary. 

In addition, if the contract for services to be classified under a contract for work and services 

has a significant impact on the contract, the EVB-IT preparation shall apply. If the focus is 

not on these contractual services of the contract, but on the mere delivery of software, the 

EVB-IT system delivery applies
526

. 

Services, usually work services, around an IT system, which go beyond the scope of the 

services in the other EVB-IT, are taken up by the EVB-IT Service. These services may 

consist of fault clearance, preventive measures, the provision of new program versions and the 

modification or extension of the IT system. Thus, services can be subsequently extended and 

adapted or introduced for the first time. Service subjects such as on-call duty, on-site services, 

licence management, file backup services, relocation (removal) and setting up system 

components are included in a sample for the first time. There is also the possibility of carrying 

out an initial inventory of systems that are foreign to the contractor. The EVB-IT-Service also 

contains regulations for dealing with deficiencies in case of a takeover. The maintenance only 

of standard software and the maintenance only of hardware are not handled by EVB-IT, but 

by EVBI-IT-Pflege S and EVB-IT-Maintenance. The BVB maintenance is replaced. 

The EVB-IT-Pflege S are used to control the maintenance of standard software. The scope of 

services is basically based on the maintenance services for the agreed standard software 

according to section 1.1 of the contract. In contrast, according to No. 1.2, the maintenance 
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services "Troubleshooting and installation of new program versions" are factory services. The 

EVB-IT and in particular the EVB-IT system are characterised by a special liability model 

(EVB-IT system no. 15). The EVB system does not provide for a lump-sum compensation 

after a waiting period
527

. In the event that the agreed deadline for the performance of the 

contractually owed service is exceeded by more than seven calendar days, the customer may 

demand a contractual penalty of 0.2% of the contract value for each day the contractor is in 

default (Section 9.3). However, the contractual penalty may not exceed 5% of the contract 

value. In the event of default, the Customer may demand liquidated damages. If the 

Contractor also fails to deliver within the reasonable grace period set by the Customer in the 

event of default, the Customer may subsequently withdraw from the contract and claim 

damages for non-performance, EVB-IT-System Section 9.2. Any lump-sum damages already 

paid shall be set off against the damages for non-performance. In case of slight negligence, an 

upper limit of 5% of the order value is set for both possibilities of compensation. In the case 

of intent and gross negligence there are no upper limits according to section 15.4 EVB-IT 

system. 

The rules for the warranty are different (No. 13 EVB-IT system). If the rectification is not 

successful, the client has the choice between withdrawal, reduction and, if applicable, 

compensation. The regulations cover material defects and defects of title and are essentially 

based on the legal regulations of the law on contracts for work and services
528

. With the 

publication of the new version of 2012, the regulation known from the EVB- IT system 

delivery regarding third party industrial property rights was also included under item 14. 

Compensation for damages shall not exceed 8% of the total price of the contract. This 

limitation does not apply in the cases of Section 7.10 EVB-IT transfer, i.e. not in the absence 

of a specially agreed quality in the case of fraudulent concealment of a defect and in the case 

of personal injury. The limitation also does not apply in cases of intent or gross negligence, 

but only in cases of slight negligence. Claims for compensation for loss of profit are excluded. 

The liability of the contractor for the absence of specially agreed product qualities can be 

limited in number 4 of the EVB-IT license agreement. 

In other liability cases apart from warranty, default and violation of property rights, the 

liability clause in section 15 EVB-IT-System provides for liability limitations in terms of 

amount for damages caused by slight negligence of one contractual partner. For such 
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damages, the same maximum amounts of liability apply to both contractual partners. The 

maximum liability sums are differentiated according to the legal assets to be protected 

according to property damage and financial loss. The liability for negligent breach of duty in 

the contract is limited to the contract value. If the contract value is less than € 25,000, liability 

is limited to € 50,000. If the contract value is between €25,000 and €100,000, liability is 

limited to €100,000 (Section 15.1). The Contractor's liability for damages due to loss of data 

is limited to the amount of work required to replace or restore backed-up data (Section 15.3). 

If the Client has not backed up the data properly and regularly, the compensation for damages 

is limited to the amount that would have been incurred in the event of loss despite the proper 

backup of the data. This limitation of liability applies irrespective of the degree of fault, i.e. 

also in the case of intent and gross negligence.  

III. general rules for the structure of an IT contract 

Every contract should have the same structure. There are clear dogmatic guidelines which 

must be observed when drafting contracts (also outside of IT law). The preamble specifies 

the purpose of the contract and the legal nature of the contract. The correct classification of a 

contract according to its legal nature is important above all because of § 307 para. 2 nos. 1 

and 2 BGB, i.e. for the exact determination of the rights and obligations essential to the 

contract in terms of GTC law. The purpose of the contract in turn determines the 

interpretation of the contract, in particular with regard to the scope of the copyright rights of 

use transferred or to be transferred (see § 31 (5) UrhG). For reasons of warranty law, caution 

is advised here in the case of excessive "adulation" of the performance of the software 

supplier. 

Then follows the main part with the main obligations. The freedom of control in GTC law 

requires that these be precisely defined; the scope of the main obligations is beyond the 

control of GTC law - apart from the transparency requirement. 

This is followed by the next section on ancillary performance obligations, i.e. in particular 

on the liability consequences of a pre-contractual or contractual breach of information 

obligations. This is followed by the chapter on breaches of performance (impossibility - 

delay - warranty), before the rules for terminating the contract, in particular for 

cancellation, are then formulated. The contract ends with the final provisions, preceded by 

the rules on choice of law and jurisdiction. In this order, the various types of IT contracts are 

also presented below. 
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Chapter Three: Software license agreements 
 

Literature: 

Koch, Copyright law admissibility of technical restrictions and control of use, CR 2002, 

629; Marly, Software transfer agreements, 4th ed., Bonn 2005; Marly, Praxishandbuch 

Softwarerecht, 6th ed. München 2014; Naus, Softwareerstellung als Projekt, Hamburg 2006; 

Metzger, Die Zulässigkeit von CPU-Klauseln in Softwarelizenungsverträgen, NJW 2003, 

1994; Peintinger, Widerrufsrechte beim Erwerb digitaler Inhalte - Praxisvorschläge am 

Beispiel des Softwarekaufs unter Berücksichtigung von SaaS-Verträgen, MMR 2016, 3; 

Petersen, Quellensteuerbei Überlassung von Software, IStR 2013, 896; Scholz/Haines, 

Hardware-related restrictions of use in standard software licensing agreements - A 

consideration of CPU and upgrade clauses, CR 2003, 393; Scholz/Wagener, Antitrust 

assessment of hardware-related restrictions of use in software licensing agreements - A 

consideration of CPU and upgrade clauses, CR 2003, 880. 

I. Preamble 

The preamble is of central importance for the drafting of contracts. It must clarify the 

legal nature of the contract and its purpose. The legal nature is especially important for the 

control of content according to § 307 para. 2 BGB; the purpose of the contract determines the 

rights of use transferred in case of doubt. 

If the acquirer of a computer program, irrespective of the name of the contract in the 

individual case, is granted the right to dispose of the "workpiece" (the computer program copy 

or data carrier) for an unlimited period of time, such a transfer of software must be regarded 

as a "purchase in kind" or as a transfer of ownership of workpieces. In the case of a 

permanent transfer of software, the right of purchase applies, so that the user (the buyer) is the 

owner of the software after the purchase in accordance with § 433 Para. 1 S. 1 BGB (German 

Civil Code) and restrictions of use are generally contrary to the model of § 903 BGB.
529

 

If, however, the rights of use are only granted temporarily, a rent-like constellation exists 

which permits extensive restrictions on use, but at the same time leads to an extended 

warranty obligation on the part of the software supplier. The obligation of the customer to 

apply new versions and delete copies of old versions, the ordinary possibility of termination 
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result, also OLG Stuttgart, judgment of 8.11.1988 - 6 AND 135/87, NJW 1989, 2635. 
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and the defendant's obligation to provide maintenance services are also intended to support 

the granting of a simple, non-transferable right of use for a limited period of time.
530

 

The term "licence agreement" chosen by the parties does not argue against the legal 

classification of the legal relationship in question under the rules of the law on sales. The 

decisive factor is always which main obligations the contracting parties establish.
531

 

The statement by the plaintiff that the program is protected by copyright is irrelevant for the 

legal qualification of the contract. The purpose pursued by a software licensing agreement is 

to enable the user to use the program, irrespective of whether it is protected by copyright or 

not. The existence of the copyright therefore has no effect on the classification of the program 

in terms of the type of contract, but only has the meaning that it establishes the contractual 

accessory obligation of the software supplier to grant rights of use to reproduce the program 

for program input and to make the necessary backup copies pursuant to § 31 UrhG.
532

 

II. Main performance obligations and rights of use 

Literature: 

Osterloh, Restrictions on the content of the right to use software, GRUR 2009, 311; Witte, 

Reservations of change in IZ contracts, ITRB 2005, 237. 

 

In software licensing agreements, the main performance obligations can be determined 

relatively clearly due to their contractual character: It is about the procurement of the 

ownership of a program copy for the purpose of granting use against payment of the agreed 

purchase price.  

However, in addition to the agreement to acquire ownership of software, the sale of hardware 

with pre-installed software is also frequently concluded. It often happens that hardware is 

made available for use together with its pre-installed software or that ownership of the 

hardware is procured for the buyer. This is usually not an unfair commercial practice within 

the meaning of Art. 5 II UCP Directive 2005/29, unless such a practice is contrary to the 

requirements of the seller's professional diligence and significantly influences the economic 

behaviour of the average consumer because the consumer was not sufficiently informed about 

the coupling of software and hardware.
533

 The seller is not obliged, in the case of the sale of 
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used software, to inform a purchasing consumer about the structure of the rights to use the 

program in accordance with its intended purpose.
534

 

However, it is not uncommon for reservations of change to be agreed, on the basis of which 

the IT supplier is entitled to make technical changes or change models. Such clauses are 

invalid under the terms of the General Terms and Conditions of Business in accordance with § 

308 No. 4 and § 307 Paragraph 2 of the German Civil Code (BGB) if they are unreasonable 

for the other party to the contract.
535

 They are subject to full content control, since they are not 

regulations on the main obligations to perform, but are a secondary authority to change 

services.
536

 Update clauses are similarly ineffective, according to which the user must accept 

updates even if the overall performance deteriorates.
537

 

Software suppliers sometimes take the view that, although the purchaser may become the 

owner of the software, he or she still needs rights of use of a copyright nature for its 

contractual use. However, this is not true. The user is always entitled to use the program 

within the scope of normal use, even without the consent of the copyright holder. In this 

respect, § 69d para. 1 UrhG guarantees the user a mandatory core of copyright relevant 

uses which are indispensable for the contractual use of the program.
538

 

The limitations of copyright law prescribed in § 69d UrhG are to be interpreted broadly, 

because in principle the use of other people's ideas is free and copyright protection itself is an 

exception to this principle.
539

 

Furthermore, unlike technical property rights, pure use is not covered by copyright; i.e. 

use as such is not a process relevant to copyright.
540

 

1. CPU clauses 

Software suppliers often tend to limit the use of software to a specific central processing unit 

(so-called CPU clause). A typical example of such a limitation of use is: "X grants to 

LICENSEE a personal, nontransferable and nonexclusive right to use ... each SOFTWARE 
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PRODUCT ... solely on or in conjunction with DESIGNATED CPU's for such SOFTWARE 

PRODUCT". In most cases, a list is attached to the contract, from which the manufacturer, 

type or model number and serial number of the hardware configuration used by the user can 

be seen. 

CPU clauses in copyright usage contracts have the purpose of ensuring that the manufacturer 

receives appropriate additional remuneration in the event that the customer wishes to use the 

program provided to him on a different, more powerful machine than the one for which he 

acquired it and thus obtains a higher than expected benefit from it. 

It is disputed in the literature whether and to what extent system restrictions of the kind 

customary in such contracts still follow directly from copyright law (Section 31 UrhG) or can 

only be agreed with effect under the law of obligations. In some cases, system agreements are 

considered to be possible on the level of the law of obligations at best, because a 

corresponding objective splitting of the right of use is not possible.
541

 

The case law sees things differently. Almost without exception, CPU clauses according to § 

307 para. 2 nos. 1 and 2 BGB (German Civil Code) are regarded as ineffective here if 

purchase law is applicable to the program transfer. Only in exceptional cases can CPU clauses 

be justified by an interest of the software producer worthy of protection, if the program is 

dependent in its runnability, performance or other special features on being used only on a 

certain type of computer, and if each use on another computer entails the risk that runnability 

problems may occur which endanger the reputation of the software producer.
542

 

If the Supplier declares that he is only prepared to remove a program block which he has 

activated and which makes it impossible to use the software on more powerful new hardware, 

if the Buyer agrees to a change to the computer systems agreed as permissible, subject to the 

payment of a new "license fee", this constitutes an unlawful threat within the meaning of § 

123 (1) of the German Civil Code (BGB), which entitles the Buyer to contest the change 

agreement.
543

 

CPU clauses do indeed violate § 307 para. 2 nos. 1 and 2 BGB. They restrict the possibility 

guaranteed to the user in § 69c No. 3 S. 2 UrhG to freely use the acquired program.
544

 In 

addition, they undermine the user's essential contractual rights. Since software contracts are to 
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be classified as purchase contracts or contracts for work and services, the software supplier is 

obliged to transfer the ownership of the program copy to the user
545

 and thus not to make a 

reasonable use of the ownership impossible: A transfer agreement in which the user is 

formally granted the status of an owner, but is de facto deprived of it by countless and serious 

restrictions on use, no longer corresponds to the model of a sales contract and therefore 

violates § 307 para. 2 no. 2 BGB. 

In the absence of copyright restrictions, the user is basically entitled to use the program copy 

acquired by him on any computer system in accordance with § 903 BGB. This right is also of 

particular importance to the user: In view of the rapid technical development on the hardware 

market, he very often feels compelled to replace his computer system with a new hardware 

configuration. If the software supplier were entitled to prevent the program from being used 

on the new CPU, the user would be considerably restricted in his ability to use the program 

despite his ownership. This curtailment of ownership rights is therefore in principle in 

contradiction to the software supplier's obligation to procure ownership as set forth in §§ 

433 para. 1 sentence 1, 631 para. 1 BGB. 

The case is different with a software transfer on time. In such a case, the Federal Court of 

Justice has considered CPU clauses to be effective which permit the use of the software on a 

more powerful computer in return for further license payments. The BGH assumes that it is 

not possible to split copyright usage rights relating to different hardware. However, 

agreements of this kind can be made outside the granting of copyright licenses. They are 

subject to the law on general terms and conditions. The Federal Court of Justice states that 

the appropriateness of CPU clauses depends to a large extent on whether the contracts in 

question concern the permanent transfer of software against a one-off payment or whether 

they concern the transfer for a limited period of time within the framework of a continuing 

obligation.
546

 

2. transfer clauses 

Software suppliers often try to contractually prohibit the transfer of software by the 

customer. This is especially intended to prevent the resale of used software, upgrades and 

original equipment manufacturers (OEM versions). However, these clauses are ineffective. If 

software is acquired on a permanent basis, the corresponding copies of the computer 
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programs have been put into circulation by sale in the territory of the European Communities. 

Thus, pursuant to Section 69c No. 3 sentence 2 UrhG, the distribution right (Sections 2 (1) 

No. 1, 15 (1) No. 2 UrhG) has been exhausted. The rights of use of these copies cannot be 

retained by the rightholder. If a prohibition of sale to this effect is contained in the General 

Terms and Conditions, the clause in question shall be invalid pursuant to Section 307 (2) Nos. 

1 and 2 of the German Civil Code (BGB) due to a violation of the essential basic idea of 

Sections 17 (2), 69c No. 3 of the German Copyright Act.
547

 The copyright consumption of the 

distribution right which occurs with the principle of exhaustion depends solely on whether the 

rights holder has authorised the first marketing by sale. This consent must be affirmed if 

software and hardware were distributed together by contract at the time of the first sale.
548

 

The freedom of resale includes OEM versions, as the BGH has made clear, contrary to a 

decision practice of the Higher Regional Court. A software producer cannot enforce his 

interest in a program version offered at a favourable price only being sold together with a new 

PC in such a way that he grants from the outset only a right of use limited to this distribution 

channel. If the program version has been put into circulation by the manufacturer or with his 

consent, the further distribution is free due to the occurred exhaustion of the copyright 

distribution right, irrespective of a limitation of the granted right of use in terms of content.
549

 

Surprisingly, however, the European Court of Justice clarified in its judgement of 12.10.2016 

that
550

 although the first purchaser of a license for unlimited use is entitled to sell the copy 

used and his license to a second purchaser, entirely in accordance with the principle of 

copyright exhaustion and Art.4 c RL 91/250, the resale of a backup copy, on the other hand, 

requires the consent of the right holder if the software was originally delivered on a physical 

original data carrier which was damaged, lost or destroyed before resale. The creation of 

backup copies of a computer program by the person who is entitled to use it cannot be 

prohibited under Art. 5 (2) of the Directive 91/250 if the creation is necessary for use. 

However, the backup copy may not be used for the purpose of resale if the original has been 

lost and the right holder does not consent to this. 
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Nor can the right of the purchaser of a copy of a computer program to redistribute the copy be 

limited by contract to the right to sell the copy only to purchasers of an earlier version of the 

same program - as an "update".
551

 The right to use a computer program cannot be limited in 

such a way that the sale of the (update) program is only permitted to users who have already 

acquired an original full version of the program; this is not a permissible restriction of the 

right of use in terms of content within the meaning of Section 32 UrhG old (= Section 31 (1) 

sentence 2 UrhG new).
552

 

Nor does it violate § 3 UWG if unrecognisable school versions or updates of a computer 

program are (re-)sold as full versions, because the author's right of distribution pursuant to § 

69c p. 1 no. 3 p. 2 UrhG is exhausted with the first sale of the reproduction piece. Nor is it 

objectionable under competition law if, for competition purposes, a sign or other business 

designation (e.g. a company name or a type designation) firmly attached to the goods 

themselves (e.g. printed on the goods) is removed and the goods modified in this way are 

resold.
553

 

The purchaser of a copyright-protected computer program who has undertaken by contract not 

to make the program available to third parties cannot generally be prohibited from employing 

a third party to correct errors. A corresponding clause would not be compatible with § 69d 

(1) UrhG. If a prohibition to make the program accessible to third parties would also concern 

the elimination of errors, the purpose of the contract would be affected. § Section 69d (1) 

UrhG has a compelling core in that copyright-relevant uses which are indispensable for the 

contractual use of the program cannot be excluded without further ado.
554

 

For a long time, the online exhaustion of software was also problematic in the sense of a 

passing on clause. This involves the resale of software that is downloaded from the 

manufacturer's server and for which the right of use exists e.g. on the basis of a product key. 

In the past, the Higher Regional Court of Munich therefore wanted to limit the principle of 

exhaustion to software that is distributed on physical data carriers
555

. A prohibition of clauses 

according to § 307 II No. 1 BGB in connection with § 69c No.3 S.2 UrhG would therefore not 

come into consideration, which is why prohibitions of passing on the online acquisition of 
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software could be effectively included in the contract. The ECJ
556

 refuted this argumentation 

in the "Used-Soft" decision. The form of distribution cannot be decisive for the purchase of 

software and the resulting principle of exhaustion, since the will of the European legislator of 

the Computer Program Directive does not differentiate between physical and incorporeal 

copies of programs. Accordingly, the resale of a product key cannot be restricted by 

prohibitions of clauses if the product key has not yet been activated and the rights holder 

enables the download
557

. 

Beyond the principle of exhaustion, however, the transferability of rights of use to third 

parties is a problem. Pursuant to Section 34 (3) sentence 1 UrhG, a right of use may also be 

transferred without the consent of the author if the transfer is made in the context of the 

overall sale of an enterprise or the sale of parts of an enterprise. The provision is based on the 

consideration that in this situation it would not be reasonable to expect the selling entity - for 

example a publishing house - to obtain the consent of all authors who have granted him rights 

of use.
558

 In this respect, there are no problems with company sales. In the context of M&A, 

rights of use in software can be transferred without having to ask the originator for permission 

again. 

The situation is different for the individual transfer of rights of use. If rights to software are 

to be assigned to third parties outside of a company sale,
559

 this requires the consent of the 

author (§ 34 (1) UrhG). It should therefore be expressly stipulated in the contract with the 

programmer that the rights under the contract are transferable. However, the consent does not 

have to be given explicitly, it can rather result from the overall circumstances.
560

 The 

requirements for an implied consent are not to be set high in a case in which the further 

transfer of the rights of use takes place in the course of the realisation of the insolvency estate 

by the insolvency administrator. As a rule, there are no reasonable grounds for the author in 

such a situation to insist that only the original contractual partner uses the work. He is also 

required not to refuse his consent to retransmission contrary to good faith (Section 34 (1) 

sentence 2 UrhG). 
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Moreover, the principle of exhaustion should not include any statement on the admissibility of 

technical barriers. In the legendary misjudgement Half Life 2,
561

 the Federal Court of Justice 

held that the business model of a computer game provider is lawful, according to which a 

computer game distributed on DVD is programmed in such a way that it can only be used 

after an individual identification has been assigned online and that this identification may not 

be passed on to third parties. This also applies if the DVD with the computer game can 

practically no longer be resold by the first purchaser because of the restricted playing options 

without an identifier. 

Often the right of the buyer to resell his software copy is limited to the extent that technical 

protection measures are built into the software to make it impossible to make copies of the 

program. According to the case law of the European Court of Justice, however, technical 

protection measures which prevent the copying of software are only worthy of protection if 

they respect the principle of proportionality
562

. Accordingly, there must not be any other 

protective measures of equivalent effect which intervene less intensively in the actions of 

third parties. The case law seems to follow this principle very favourably for the software 

industry. 

For example, the Munich Higher Regional Court recently 
563

ruled that even technical 

protection measures for video games in the form of a combination of software program lock 

and proprietary (owned) format of the video game cards of a "Nintendo DS console" comply 

with the principle of proportionality
564

.  

Another "solution" to circumvent the purchaser's right of resale is partly applied by the 

software producers by renting software. This would, however, have negative consequences in 

terms of the warranty rights they have for the entire period of the lease. 

Nor does the question of the principle of exhaustion arise, in the opinion of the OLG 

Frankfurt am Main, if the purchaser is given a so-called product key with which he can 

download the program from the internet site of the rights owner to his server and the product 

key sold has not yet been activated at that time. In this case, the product key does not serve for 

the incorporeal transfer of an already existing duplication piece in the sense of the "UsedSoft" 

case law of the EUGH and the BGH, but for the first-time production of a duplication piece. 

Whether the acquirer is entitled to use this reproduction piece depends solely on whether the 
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rights holder consents to this reproduction. Under these circumstances, the offer and sale of a 

product key is only misleading if - for which the plaintiff competitor is obliged to demonstrate 

- the rights holder will refuse this consent.
565

 

The application of the principle of exhaustion to e-books and audio files is particularly 

controversial. For example, the Hamburg Higher Regional Court (OLG) wants to apply the 

exhaustion of the right of distribution under § 17 II UrhG only to physical objects and not to 

apply the "UsedSoft" case law of the ECJ already mentioned to digital goods. A provision in 

the general terms and conditions of a provider of e-books and audio files, according to which 

the customers do not acquire ownership of the files and the customers are only granted a non-

transferable right of use, does not deviate from the fundamental evaluation of a legal 

regulation according to § 307 II No.1 BGB
566

. The ECJ did not extend the concept of 

ownership to digital goods. Although computer programs should fall under the concept of 

ownership, digital content should not.  

This seems paradoxical, as the ECJ in its decision makes economic considerations the basis of 

the decision. It cannot make a difference whether it is software or e-books or music files, as 

there is no economic difference between them. In view of this, there are many arguments in 

favour of including digital content under the principle of exhaustion
567

. 

3. LAN bans 

Typical software contracts are LAN bans, i.e. contractual restrictions on the use of 

software in local networks. There are many shades of such network contracts.
568

 

It is doubtful under copyright law whether the use of software in local networks really 

encroaches on the software producer's exploitation rights. If the software is permanently 

stored on different terminals, the respective permanent storage contains a copyright relevant 

duplication.
569

 The situation is different with terminal software and the mere use of software 

via the respective main memories of the connected workstations. The Federal Court of 

Finance has also affirmed a "licence obligation" for such network processes without further 
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explanation. 
570

However, the mere running of a computer program is not an act of 

reproduction within the meaning of § 69c UrhG.
571

 The Senate has, however, so far left open 

the question of whether the program input and 

 processing carried out in the course of program use 

 necessitates reproduction.
572

 This question is also not conclusively answered by the Second 

Act amending the Copyright Act of 9 June 1993,
573

 which serves to implement Council 

Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs
574

 

(Section 69c No. 1 sentence 2 UrhG: "Insofar as loading ... requires reproduction"). However, 

the reorganisation of the Copyright Act on 13.9.2003 has clarified that transient copies do not 

constitute reproductions relevant to copyright law.
575

 According to § 44a UrhG, temporary 

acts of reproduction are irrelevant under copyright law if they have no independent economic 

value. The RAM copy, which inevitably arises when a computer program is run, has no 

independent economic value and therefore does not constitute an encroachment on the right of 

reproduction. 

The BGH takes a different view in its ECJ submission on the admissibility of the sale of 

"used" software licenses.
576

 In the first place, the barrier regulation of § 44a UrhG does not at 

all work in favour of the user. Sections 69d and 69e UrhG, which serve to implement Articles 

5 and 6 of Directive 2009/24/EC, conclusively regulate the provisions for computer 

programs.
577

 The requirements of Section 44a UrhG are therefore not fulfilled if the software 

producer demands remuneration for the use of the program. In this case, "reproduction" under 

Section 44a UrhG has its own economic significance.  

 

This reasoning seems questionable when one considers that when purchasing the software, the 

customer could have installed it on the hardware of his choice anyway. Long-term storage 

only takes place on the fixed memory of the system on which the software was originally 

installed. An intermediate storage on the main memory of the system on which the software is 
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used can be indifferent to the manufacturer insofar as the customer could have installed the 

software on the hard disk from the beginning. Only the system on which the software has 

been installed on the read-only memory can be of economic significance.  

Although the ECJ in its decision on the trade with used software UsedSoft
578

 leaves the 

question of the copyright reproduction according to §§ 69c No.1, 44a UrhG open, it 

emphasizes in another decision Sky Decoder
579

that transient acts of reproduction meet the 

requirements of article 5 I of the directive 2001/29, i.e. § 44a UrhG, and are therefore not 

subject to permission. However, the BGH maintains its previous case law.
580

 

However, mere terminal server use also becomes relevant under copyright law if it takes 

place in public. The 2003 copyright amendment also provides for a right of the author to 

control the public reproduction and the provision of software to the public (§ 69c No. 4 

UrhG). The right holder is hereby assigned the right to decide on the making available of 

software to the public. Public access is defined as members of the public having access to the 

software from places and at times of their choice. The reference to "members of the public" is 

problematic here. It is unclear who should be covered by this term. According to the legal 

definition of § 15 para. 3 sentence 2 UrhG, the public includes everyone who is not connected 

by personal relationships with the person who exploits the work or with the other persons to 

whom the work is perceived or made accessible in an incorporeal form. 

Of course, a purely technical connection does not establish a personal relationship within the 

meaning of Section 15 (3) sentence 2 UrhG. What
581

 is decisive is the personal connection of 

the persons connected to the network. It is unclear how the area of personal relationships is 

to be concretised for internal company use.
582

 One can take the position that all uses within a 

company are characterised by personal relations with the employer/company. In this respect, 

each company is in itself non-public as far as the area of copyright use is concerned. 

However, it is also possible to differentiate according to the tasks within the company and to 

affirm a company-internal publicity already if access and use via LAN is granted beyond a 

concrete project and work unit. 

In any case, the user should insist in contract negotiations with software suppliers that the use 

of computer programs is regularly only internal to the company and is therefore already 
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non-public. In addition, it should be pointed out in contract negotiations if software is only 

purchased in a small network for a specific project group. If this software is then made 

available for retrieval via terminal servers, LAN restrictions are legally ineffective. It is then 

still questionable to what extent corresponding network fees have to be paid. First of all, it 

should be noted that the pricing of software used in a LAN is not subject to content control (§ 

307 (3) p. 1 BGB). Prices as such are part of the main service obligations and thus not subject 

to GTC control. However, this does not exclude a control of the content criteria for a specific 

price scale, as is apparent from § 307 para. 3 p. 2 BGB. In this respect, price scales for LAN 

use are certainly open to attack for lack of transparency, especially if they cannot be justified 

under copyright law. The owner's freedom of use prevails if copyright law does not permit a 

specific restriction of use (§ 903 BGB). The "clumsy" prohibition of network use is thus 

ineffective.
583

 Also prohibited are so-called site, installation or building licenses, which define 

the place of use of the software.
584

 So-called service-office restrictions as
585

 well as 

contractual and technical restrictions to a certain number of users are also questionable. In 

particular, the contract may not regulate how many users may use the program in the network 

in parallel (as so-called concurrent users) (so-called floating license).
586

 

In contrast, the attempts to justify network clauses in the literature to date have not been 

successful. For example, Grützmacher's reference to the fact that network operation is a 

separate type of use from single workstation use and can therefore be limited by contract is 

not very convincing.
587

 Not every form of use of a computer program is an independent type 

of use under copyright law. Copyright law deliberately leaves the area of non-public 

reproduction unregulated and thus also opens it up to the free disposition of the user. To want 

to restrict this free area subsequently by means of contracts cannot be legitimised by 

copyright law. In terms of contractual law, too, respect for the public freedom of non-public 

reproduction must be regarded as an essential basic idea within the meaning of § 307 (2) No. 

1 BGB, so that corresponding restrictions under general terms and conditions are also invalid. 

Moreover, the producer may have an interest worthy of protection in ensuring that the user 

does not use the software to a greater extent than contractually intended without his economic 
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participation.
588

 However, this general interest must be reconciled with the freedom of 

ownership. The German Civil Code is based decisively on the principle that the owner is free 

to use his object without prejudice to the rights of third parties. The software developer cannot 

undermine this freedom of use by limiting the freedom of ownership at will with reference to 

his profit-making intentions. Rather, the restriction must in turn be an expression of the rights 

developer's own legal position, which is capable of restricting the freedom of ownership 

within the meaning of § 903 BGB. However, since the non-public, incorporeal use is a free 

area, the law on general terms and conditions does not permit the creation of artificial 

reservations of use. 

4. audit clauses 

Frequently, software licensing agreements are also coupled with so-called audit clauses. 

These are intended to enable the software rights holder to verify the actual extent of use of 

their software products in the course of an audit. In addition, the software producer may, for 

example, visit the premises of the entrepreneur or the buyer in general. It is questionable, 

however, whether such coupling is permissible and if so, where, in any case, its limits are.  

 

The purpose of such clauses shall be to protect the interests of the licensor: the power 

resulting from the copyright protection of the computer program according to § 69a UrhG 

(German Copyright Act) to determine and, if necessary, prohibit any use (sublicensing) not 

authorized by the licensor according to § 69c UrhG
589

. On the other hand, there are the 

interests of the customer, which range from the impairment of the operating procedure to a 

violation of the company and business secrets. Likewise, the inviolability of the 

apartment/business premises is contrary to the interests of the software company. 

 

Requests for information under copyright law can be based on §§ 101 I, 101a UrhG, but only 

in some exceptions, whereas a right to inspect documents on site does not arise from the 

UrhG. A request for information must therefore comply with the principle of proportionality 

and there must be a sufficient probability of the customer infringing the law
590

. The German 

Civil Code (BGB) could give rise to a claim for information under § 242 BGB - but this 
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requires a special connection and a well-founded suspicion of a breach of duty
591

. A claim for 

inspection in accordance with § 809 BGB is based equally on the requirements of § 242 BGB. 

However, there must always be a concrete presumption of sublicensing. 

 

However, a clause that is intended to enable the software company to carry out an audit is 

subject to the limits of § 307 BGB - even if it was concluded in the B2B area
592

. However, § 

307 II No.1 BGB prohibits the stipulation of clauses that would be incompatible with the 

basic idea of legal provisions, so that an unreasonable disadvantage would result. According 

to some of the literature, an audit clause is said to violate the basic idea of legal regulations, 

since copyright law does not include a right of inspection in the bookkeeping. It could not be 

possible to undermine clear protective intentions of the copyright legislator by contractually 

securing an audit. According to this, there would basically be a violation of § 307 II No.1 

BGB
593

. 

 

In another view, a violation of § 307 II No.1 BGB could be present if the clause constitutes an 

unreasonable disadvantage, unreasonably impairs the course of business, violates business 

and trade secrets as well as personal rights or does not comply with labour law 

requirements
594

. However, if the audit clause does not unreasonably restrict any of these 

rights, its admissibility is not excluded from the outset. 

 

5. exclusion of editing rights 

Likewise, it is often attempted to exclude any processing right of the customer by clauses. A 

processing right could, for example, include the right of the buyer to make changes to the 

software or to find out the program code and to check the software for its resistance to hacker 

attacks. A prohibition of such clauses could result from § 307 II No. 1 in conjunction with § 

903 BGB. In principle, according to § 69c No. 2 UrhG, the translation, adaptation, 

arrangement and other modifications of the computer program are subject to approval. Thus, 

it seems that a prohibition of such reworking is out of the question. An exception to this 

principle of the prohibition of adaptation and modification of Sections 23 and 39 UrhG seems 
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to result from Section 69d I UrhG, according to which there is no act requiring consent within 

the meaning of the above provisions if it is necessary for the intended use of the computer 

program. It is therefore questionable what constitutes intended use
595

. In any event, a general 

prohibition of program modification in general terms and conditions of business is intended to 

violate § 307 II No. 1 BGB in conjunction with § 307 II No. 2 BGB. § 69d I UrhG. Thus, for 

example, prohibitions of error correction are also a violation of the mandatory core of § 69 d I 

UrhG
596597

. Accordingly, prohibitions must be sophisticated so that they are covered by the 

protective right of Sections 69c No. 2 and 69 d I UrhG
598

. It is controversial whether within 

the scope of error correction there is also permission for decompilation (Section 69e UrhG) - 

i.e. of the transformation of the object code into the source code -. 

 

6. maintenance bans 

Literature: 

Gabriel/Cornels, Kunde oder König - Is there a right to a licence and update, ITRB 2008, 

277, 278; Grapentin/Ströbl, Third Party Maintainance: Obligation to conclude a contract 

and coupling request, CR 2009, 137. 

 

Often there are also attempts to link the use of the software to maintenance. In particular, 

third parties should not be authorized to maintain the software. Case law assumes that a ban 

on using the program for the purposes of third parties or making it available to third parties is 

effective.
599

 However, the prohibition may not extend to the elimination of errors and 

maintenance by third parties. The purchaser of a copyright-protected computer program who 

is contractually prohibited from making the program accessible to third parties cannot 

generally be prohibited from engaging a third party to remedy errors,
600

 since Paragraph 

69d(1) of the UrhG provides for a right of the user to remedy errors, which also includes 

maintenance by third parties and in this respect has a compulsory, contractually non-binding 

core as uses relevant to copyright which are absolutely necessary for the contractual use of the 
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program and cannot be excluded without further ado.
601

 While the elimination of errors 

through the involvement of third parties cannot be generally excluded, a contractual provision 

is, however, permissible which reserves the elimination of errors to the software producer. 

However, the contractual partner must be granted the right to have the error corrected by a 

third party if the manufacturer cannot or does not want to correct the error.
602

 

A further problem is "third party maintenance", i.e. support by a third party, i.e. not identical 

with the manufacturer.
603

 Of course, the manufacturer of a software solution or hardware by 

bundling will try to continue to provide paid patches and other support services. Maintenance 

by third parties, especially by competitors, is not right for him, because this way revenues are 

lost and the competition gets technical insight into the product. It is therefore questionable 

whether the manufacturer of hardware or software is allowed to link the transfer to the 

conclusion of a maintenance contract or to refuse to supply standard patches outside the 

warranty if services are purchased from third parties. A legal obligation to conclude a contract 

for the supply of standard patches does not exist under § 242 BGB or § 20 GWB in 

conjunction with § 20 GWB. § 33 GWB or, if at all, only in very narrow exceptional cases.
604

 

Maintenance by third parties has its limits where the copyright of the manufacturer is 

infringed, e.g. in decompiling.
605

 In addition, efforts are being made to strengthen customer 

loyalty by concluding framework agreements for future individual projects.
606

 These should 

be drafted in such detail that in later day-to-day business only the performance and 

remuneration side and some details actually need to be regulated.
607

 However, especially in 

the creation of individual software, the focus is not only on bug fixing of the software in the 

maintenance contracts, but also on further development and the software as a project
608

. 

5. summary 

It turns out that CPU restrictions and transfer prohibitions in software licensing agreements 

are largely ineffective. The fate of network clauses is still unclear; further clarification by the 

courts is needed here. The user should therefore carefully check during contract negotiations 
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whether individual restrictions on use are not problematic and inform the supplier 

accordingly. Often an amicable solution in the interest of both parties can be found in 

individual discussions, away from the control of the GTC. 

Also, the inclusion of audit clauses will in most cases be ineffective if the rights of the 

purchaser are unjustifiably restricted. Processing rights of the software buyer cannot be 

excluded from the outset. In this case, it would have to be examined whether the processing of 

the software would enable the intended use. This shows that in most cases it is necessary to 

weigh up the individual case. 

 

III. warranty 

1. warranty in the right of purchase 

Literature: 

Bömer, Die Pflichten im Computersoftwarevertrag, Darstellung der Besonderheiten 

verglichen zu den Vertragstypen des allgemeinen Zivilrechts, Munich 1988; Brandi-Dohrn, 

Gewährleistung bei Hard- und Softwaremängeln, Munich 1988; Heussen, Unavoidable 

software errors. New possibilities of relief for manufacturers, CR 2004, 1; Höpfner/Fall 

man die Reform des kauf rechtlichen Gewährleistungsrecht, NJW 2017, 3745; Kilian, 

Liability for defects in computer software, Karlsruhe 1986; Koch, Poor performance in 

software-related subsequent performance, ITRB 2008, 131; Pötzsch, Die rechtliche Einheit 

von Hard- und Software, Berlin 1991; Taeger, Non-contractual liability for defective 

computer programs, Tübingen 1995; Zöchling-Jud, GPR 2019, 115, 124 

 

The purchaser of a defective program has a number of claims and rights: Above all, he can 

assert his warranty rights under § 437 BGB, i.e. he can, among other things, demand delivery 

of defect-free software, return the purchased software and demand a refund of his purchase 

price or reduce the purchase price to be paid by the reduced value of the software. However, 

such rights are only given if a number of different conditions are fulfilled. 

(a) Deficiency 

First, there must be a defect in the software. As outlined above, the German Civil Code 

(BGB) distinguishes between material defects and defects of title (§§ 434, 435 BGB). 

Software has a defect of title if the provider is not entitled to (re)distribute it. This is evident 

in the case of a pirated program copy.
609

 Defects of title are treated as defects of quality, since 

both types of defect are violations of duty. The law on the sale of goods refers to the general 
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rules of the law on breach of contract. Defects of title in software
610

 include, for example, the 

lack of rights of use in a program copy or "unlicensed" system software or word processing 

software.
611

 The installation of an operating system as a pirate copy also
612

 falls under the 

defect of title similar to the case of the lack of trademark rights when using an IT product 

designation.
613

 From a current point of view, manipulated exhaust software of a vehicle 

according to § 434 I 2 No. 2 BGB should also be considered a defect.
614

 

In particular, the customer may reduce the purchase price (which is subject to the copyright 

restrictions on use and claims for damages in accordance with §§ 69c ff., 97 ff. UrhG in case 

of a pirate copy) or withdraw from the contract (§§ 437 No. 2, 323, 346 para. 1 BGB). In 

addition, in the event of unsuccessful subsequent performance - depending on fault - he may 

demand compensation for damages (§§ 280, 281, if applicable § 283 BGB). Even the 

delivery of defective software is a breach of contract; the term "breach of duty" within the 

meaning of § 280 BGB is to be understood purely objectively. If the dealer is not responsible 

for a defect (e.g. due to lack of the possibility of testing), he can exonerate himself according 

to § 280 para. 1 p. 2 BGB; nevertheless, a breach of duty exists.
615

 Since standard software is 

a generic debt, the dealer bears the procurement risk (§ 276 para. 1 BGB).
616

 However, 

defects do not justify any warranty rights if they were known to the purchaser at the time of 

conclusion of the contract or remained unrecognized due to gross negligence, § 442 BGB. In 

the latter case, the provider is only liable if the defect is guaranteed to be free of defects or 

fraudulently concealed.
617

 

In practice, the regulations on liability for material defects and their contractual limitation 

are more important. An item is free of material defects if it does not deviate from the nominal 

quality. Such a deviation of the actual quality from the target quality exists if the value or the 

                                                 

 
610

 Koch, Handbook on Software and Database Law, 2003, § 5, marginal no. 76. 
611

 LG Bonn, judgment of 16.6.1993 - 14 O 253/90, CR 1994, 687; OLG Hamm, judgment of 12.9.1990 - 31 U 

110/89, NJW-RR 1991, 953 = CR 1991, 15. 
612

 Nuremberg Higher Regional Court, judgment of v. 26.3.1992 - 2 U 2566/91, CR 1992, 723; OLG 

Frankfurt a.M. judgement of 26.4.1989 - 13 U 54/88, BB supplement 1990, no. 24, 8; OLG Hamm, 

judgement of 12.9.1990 - 31 U 110/89, NJW-RR 1991, 953 = CR 1991, 15 f.; LG Bonn, judgement of 

16.6.1993 - 14 O 253/90, CR 1994, 687. 
613

 Cologne Higher Regional Court, judgment v. 18.9.1998 - 19 U 63/98, NJW-CoR 1999, 246. 
614

  Above all LG Münster, Urt. v. 14.3.2016 - 011 O 341/15, BeckRS 2016, 06090; following this LG 

Bochum, Urt. v. 16.03.2016 - I-2 O 425/15, BeckRS 2016, 05964 marginal no. 17; see also NJW-Spezial 

2016, 299; LG München I, judgement of 14.04.2016 - 23 O 23033/15, BeckRS 2016, 10952, obviously 

assumes an agreement on the quality of the goods with regard to the emission of pollutants; left open by LG 

Düsseldorf, judgement of v. 23.8.2016 - 6 O 413/15, BeckRS 2016,15047. 
615

 Koch, Handbuch Software- und Datenbankrecht, 2003, § 5 marginal no. 3. 
616

 Koch, Handbuch Software- und Datenbankrecht, 2003, § 2, nos. 52, 54. 
617

 Koch, Handbuch Software- und Datenbankrecht, 2003, § 5, marginal nos. 25 f., 35. 



144 

suitability of the item for the contractually agreed (§ 434 para. 1 sentence 2 BGB), 

contractually stipulated (§ 434 para. 1 sentence 2 no. 1 BGB) or usual (§ 434 para. 1 sentence 

2 no. 2 BGB) use is cancelled or reduced. A material defect within the meaning of § 434 BGB 

requires that the respective circumstance is a quality of the object of purchase. The quality is 

to be equated with the actual condition of the item. The term "condition" includes every 

characteristic and every factual, economic or legal circumstance adhering to the object.
618

 The 

property/circumstance must be rooted in the condition of the object of purchase and must 

adhere to it directly (physically) for a certain period of time. Admittedly, the legislator has not 

defined the concept of condition and has left open whether the much demanded direct 

relationship must exist.
619

 However, since the new regulation of the concept of material defect 

in the context of the reform of the law of obligations did not want to change the concept of 

error applicable under the old legal situation and the new regulation follows the subjective-

objective concept of error, the concept of quality must continue to be interpreted restrictively. 

aa) Error: Computer Science versus Law 

This definition, which will be brought to life below, is fundamentally different from the error 

concept of computer science. A computer scientist regards any objective technical failure of 

the software as an error. However, since it is well known that a technical failure of computer 

programs can never be excluded, technicians like to write the notorious sentence in software 

contracts: "Software can never be error-free". Lawyers see the concept of error differently. 

For example, there are technical errors which are legally irrelevant: If a program crashes on a 

rarely used keyboard combination, from a legal point of view there is only a minor, 

insignificant failure, which hardly affects the usability of the system. Accordingly, in such a 

case - despite the existence of a technical error - there is no right of withdrawal (§ 323, 

Subsection 5, Sentence 2 in conjunction with § 437, No. 2, BGB). Conversely, a program can 

be technically error-free but legally defective. If, according to the contract, a program is to 

have certain functions, the program is defective if these functions are missing, even if it works 

technically flawlessly. 

bb) Agreed quality 

An error already exists if the program does not meet the contractually agreed requirements 

in its actual condition. These performance requirements may be expressly defined in a 
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performance specification.
620

 It is precisely this group of errors that is the most pleasing from 

the point of view of the courts: it does not require complicated expert opinions and disputes 

between the parties. After all, the only issue here is whether or not a certain performance of 

the program is available according to the agreements. 

cc) Contractual use 

It is difficult to distinguish between the contractually agreed provision and the contractually 

stipulated use. In my opinion, the area of contractual agreement includes the target provisions 

that are expressly stipulated in the contract. In contrast, the area of contractually stipulated 

use regulates the area of implied criteria.
621

 This would be the case, for example, with a 

service description. Similarly, if the desired functions have been discussed with the supplier in 

the course of contract negotiations and have been jointly accepted.
622

 

(dd) Ordinary use 

Apart from contractual regulations, the usual use is the most important test standard for 

software defects. The suitability for normal use, which is to be determined objectively, must 

be based on the quality that the buyer can expect. This is determined by the expectation 

horizon of the average buyer. With regard to the condition of the object of purchase, all 

factual, legal, economic and social circumstances which, according to the current opinion, 

directly influence the value and usability of the object shall be taken into consideration.
623

 

However, the proof of normal use is not easy. A number of earlier delimitation difficulties no 

longer exist after the reform of the law of obligations. For example, the distinction between 

generic and individual debts is no longer relevant, nor is the distinction from the aliud. 

According to § 434 para. 3 BGB, the delivery of another item is equivalent to a material 

defect. In this respect, the previously central problem that the delivery of standard software is 

part of a generic debt and defective software was therefore to be regarded as aliud has been 

eliminated since the reform of the law of obligations. 
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b) Error types 

It is questionable, however, whether there is a common use for a certain standard product at 

all.
624

 Ultimately, only some typical types of error can be derived from case law.
625

 

aa) Functional deficits 

A functional deficit can always be assumed if there is an absence of certain functions that a 

program should normally provide. 

A program must contain certain functions, even if this has not been expressly agreed. For 

example, a program designated as "UNIX-compatible" must be multi-user capable.
626

 If the 

executability is due to a certain hardware, defects in the handware are also software defects.
627

 

Furthermore, a database program must prevent the overflow of files. In
628

 general, all 

software must contain HELP functions and error routines to prevent operating errors from 

the outset;
629

 an exception should only be made if the user can be considered a computer 

specialist (whatever is meant by this). On the
630

 other hand, no error should be made if the 

software lacks a printer driver
631

 or if a banking program is not tamper-proof.
632

 A small word 

processing program should also suffice for a compact program for the industry. In the
633

 

opinion of the OLG Koblenz,
634

 an EDP system is defective even if an error message regularly 

appears during the daily data backup, according to which the system backup is unusable, 

although the data backup is in fact usable and completely without data loss. The resulting 

insecurity of the user and the subsequent verification of the error message led to a 

considerable impairment of the work flow. The defect therein entitled the user to cancel the 

purchase contract. 

If a hardware peripheral device no longer works properly due to outdated operating 

software, there is no material defect if the manufacturer has delivered the device with 

operating software corresponding to the state of development and provides so-called 
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"updates" for the software at suitable intervals.
635

 If it is contractually agreed that the software 

created should be able to run on its hardware - which is recorded in writing - the user is also 

entitled to exercise warranty rights in the event of a malfunction, even if the malfunction is 

due solely to the nature of the hardware. The programmer is then obliged to compensate for 

the fault of the hardware by appropriate programming.
636

 

If a retailer sells a digital camera using a manufacturer's brochure which states that the camera 

can be updated with the help of free firmware and software updates, thus ensuring that the 

camera is always state-of-the-art, the camera does not have a material defect at the time of the 

transfer of risk alone because the manufacturer provides an update for the camera for the last 

time shortly after the conclusion of the contract.
637

 

 

bb) Functional deficiencies 

Another important group of errors concerns functional deficiencies, i.e. the technical failure 

of individual program functions. 

Software is defective if 

 it produces false invoices when used in a commercial enterprise,
638

 

 it is not able to output umlauts, but instead only question marks appear in the 

printout,
639

 

 it has not been 2000-fixed since the time when four-digit years are common practice in 

programming (mid-nineties),
640

 

 it does not allow purchases/sales to be carried out in euros,
641

 

 it is not virus-free, i.e. it has not been checked for known viruses using standard tools.
642

 

Even manipulated exhaust gas software in motor vehicles falls under the functional deficiency 

concept of software and thus as a defect of title within the meaning of § 434 I p.2 No. 2 It 

makes no difference whether the feigned exhaust gas purification is carried out by 

manipulating the exhaust gas recirculation or by switching off the emission control system. In 
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the case of a defect of title, it is therefore irrelevant which technical measures have been 

selected with regard to the software in order to simulate better values. Although the vehicle is 

suitable for normal use in spite of manipulation, it does not have a quality that can be 

expected according to the type of item § 434 I p.2 No. 2. An average buyer may assume that 

the values specified in the data sheet are not only maintained by manipulation of the software 

on the test bench, but also in road traffic.
643

 The defect of the software installed in the motor 

vehicle therefore affects the entire thing. 

On the basis of a ruling of the OLG Hamm, the BGH decided last year that misdirections of a 

navigation system installed in a new car constitute a material defect within the meaning of § 

434 I S.2 No. 2 BGB if they are based on a technical defect in the vehicle or if the software of 

the navigation system was already outdated when it was sold
644

. 

In the opinion of the LG Freiburg, a material defect does not exist if a firmware that is up-to-

date at the time of delivery of a printer becomes obsolete after some time and the printer is 

therefore no longer usable, but the manufacturer provides updates for the software at suitable 

intervals to eliminate this error.
645

 The court did not comment on the question of whether a 

claim for damages exists under §§ 280 para. 1, 311 para. 2, 241 para. 2 BGB (formerly c.i.c.) 

due to a missing reference to the necessity of the free updates, because the legal costs incurred 

were not caused by the missing reference but by the erroneous assumption of a defect.  

(cc) Capacity deficiencys/unusual response time behaviour 

A very important group of cases concerns the unusual response time behaviour in a 

computer system. If a software is designed in such a way that it leads to an unbearable 

slowdown of the system, an error has occurred. Such a state should be present, for example, 

when the response times in a multi-user system drop to 30 seconds
646

 or the speed of the 

printer is reduced to 20%.
647

 However, it is not possible to give concrete figures as a whole; 

the assessment of the expert appointed by the court will depend on the individual case. 
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dd) Program locks 

The installation of program blocks is also inadmissible if this is intended to force
648

 the 

settlement of a claim
649

 or the conclusion of a maintenance contract. However, such a block 

could be permissible if it is necessary to protect against software piracy.
650

 This is not the 

case, however, if the buyer requires system disks for removal which are only in the possession 

of the seller.
651

 Product activation for Windows XP is also considered a defect.
652

 For the 

inclusion of such blocks, the instructions on the packaging or in the terms and conditions are 

required.
653

 Such notices affect the nominal condition and exclude the affirmation of a defect. 

The clear reference to a lock also implies that the user is aware of the technical lock and 

therefore cannot make a complaint under § 442 para. 1 BGB.
654

 The purchaser of standard 

software can also refuse to accept it if the seller demands the signing of a declaration required 

by the manufacturer of the software, according to which the software may only be used for 

"research and evaluation proposals".
655

 Corresponding contracts can also be challenged on the 

grounds of unlawful threat; for if the licensor activates a program block which makes it 

impossible to use the software on powerful hardware and declares that the block can only be 

lifted if the licensee agrees to the change of the system directory, incurring a new licence fee, 

this constitutes a threat.
656

 

Furthermore, it is misleading within the meaning of Section 5 of the UWG if it is not 

pointed out before the purchase of a computer program that, after the software has been called 

up several times, a registration by transmission of personal data (name, address, telephone 

number, etc.) is required to remove a program block that would otherwise become 
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effective. At the same time, the predicament resulting from the program block is unfair within 

the meaning of § 3 UWG.
657

 

ee) Lack of or errors in the documentation 

Ultimately, the "most popular" error group is the lack or incompleteness of the 

documentation.
658

 As courts struggle to prove a program error, they often look for errors in 

the manuals provided. Before the reform of the law of obligations, it was disputed whether the 

delivery of a manual constituted a primary obligation
659

 or whether the lack of documentation 

was to be regarded as a defect.
660

 After the reform of the law of obligations the legal situation 

is no different. In particular, § 434 (3) BGB, which equates incorrect and insufficient delivery 

with a material defect,
661

 does not change the fact that partial non-delivery is a problem of 

delay.
662

 

For example, some voices assume that documentation and program form a unity; if 

documentation is missing, this is considered a lack of this unity.
663

 In such a case the buyer 

can therefore "only" claim the classic warranty rights of § 437 BGB. In contrast, the 

664
Federal Court of Justice (BGH) has ruled several times that the purchase of a computer 

system consisting of hardware and software lacks delivery as long as the software 

documentation has not yet been delivered. The lack of the documentation was to be regarded 

as non-performance and not as a warranty case.  
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If documentation is available, it must be assessed according to warranty law. It is important 

that the documentation is available in writing.
665

 It is therefore not sufficient to train users in 

advance and not to provide any documentation by referring to it.
666

 It is also insufficient to 

include screen texts in the program or to send text files on diskettes as documentation. 

However, the obligation to provide a manual is also met if the manual is provided in the form 

of a CD-ROM and the individual pages of the manual can be printed from this CD-ROM in 

good quality.
667

 In this case it is not necessary to provide a printed version of the manual. A 

printed version is also not required if the buyer is a professional software developer and the 

necessary help instructions appear when the program is called up.
668

 

The documentation must be written in German.
669

 Accordingly, the delivery of an English-

language manual leads to the possibility that the entire purchase contract may be cancelled or 

the purchase price reduced.
670

 An exception to this rule only applies if the parties agree 

otherwise (a reference to the English manual in the advertisement may be sufficient) or if the 

user is to be considered a computer specialist.
671

 A bilingual manual is tacitly owed if the 

customer has agreed that the entire system should run bilingually.
672

 

All program error messages must be listed in full in the documentation. 
673

The user must be 

able to determine from the documentation what certain error messages mean and how to react 

to an error.
674

 A software documentation is defective if a considerable amount of screen 

dialogs are not (no longer) up-to-date, do not correspond to the dialogs in the program or are 

not documented at all, if a table of contents is missing or if the documentation does not enable 
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the user to install the software again or on another system if necessary.
675

 The maintenance 

creditor is entitled to updated software documentation with every "update" of the software.
676

 

(ff) Public statements by the producer/dealer 

In addition to the defect, public statements made by the seller, the manufacturer or his 

assistants may also trigger warranty rights. In contrast to earlier law, no special willingness to 

assume liability is required to
677

 make a sales statement by the seller a binding basis for the 

contract. Instead, advertising statements are now fundamentally binding, regardless of their 

source. 

(1) Comments of the producer/dealer 

When a "public statement" in computer sales can be affirmed is difficult to answer in the 

abstract; in the final analysis this depends on the individual case. At best, it will be possible to 

say that such a statement is likely to be contained in binding statements in the 

specifications, clear technical statements by the dealer (in particular on compatibility)
678

 or in 

statements by a seller who acts as an expert and thus claims special trust. A statement that 

the buyer of an EDP system is purchasing a device with the latest technical status is, in 

contrast to the old case law of the Federal Court of Justice,
679

 binding under warranty law. 

The attribution is not made for all statements of the relevant public. The decisive factors are 

rather statements of the manufacturer
680

 as well as the dealer himself. Statements by other 

dealers are not attributed to the software vendor. In the software sector, difficulties arise 

above all in determining the concept of manufacturer. Software is not a product of machine 

production; it is therefore difficult to name the manufacturer of more complex data processing 

products. For Windows XP, the manufacturer (Microsoft Inc.) is based in Richmond, USA. 

However, there are hardly any statements from Microsoft headquarters that are directly 

intended for the German market. The advertising concept for the German market comes from 

the German Microsoft branch. 
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(2) Reasons for exclusion 

According to § 434 paragraph 1 sentence 3 BGB, advertising statements do not have any 

effect under warranty law if the seller did not know the statement and did not have to know it. 

Finally, they are also irrelevant if they could not influence the purchase decision. 

gg) Assembly 

A defect shall also be deemed to exist if the agreed installation has been carried out 

improperly by the seller or his vicarious agents (§ 434 para. 2 BGB). The field of assembly 

is very relevant in the software sector. This also includes the installation of the software and 

the setting up of the data processing system. Since the installation service must have been 

contractually agreed, it is not sufficient that the dealer actually assists with the installation. It 

is also irrelevant under the wording of the law whether the installation was provided for as 

part of the purchase agreement or independently thereof in a separate (work) agreement. 

hh) Installation Instructions 

Finally, a defect also exists in the case of defective assembly instructions (§ 434 para. 2 p. 2 

BGB). It is questionable whether installation instructions in the data processing sector can be 

subsumed under § 434 para. 2 p. 2 BGB. The explanatory memorandum to the government 

draft of the reform of the law of obligations also mentions incorrect installation as 

assembly;
681

 in this respect, incorrect installation instructions are also likely to trigger 

warranty rights. This is also made clear in the new European directive on warranty law.
682

 If 

the installation is successful despite the incorrect instructions, there is no defect. 

2. obligation to give notice of defects according to §§ 377, 381 para. 

2 HGB 

According to § 377 HGB (German Commercial Code), a merchant must immediately inspect 

the goods purchased by him for defects and immediately give notice of any visible defects. 

If "hidden" defects appear later, notification must be made immediately after discovery. If the 

buyer does not comply with this obligation, the goods shall be deemed approved. 

The commercial user must therefore immediately examine ordered software at the place of 

delivery within the framework of the appropriate course of business and make a 

corresponding notification of defects. The time frame of the obligation to examine and give 

notice of defects depends on the individual case. Non-experts have a longer trial period at 
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their disposal.
683

 In the case of open, verifiable defects of a PC (in this case lack of IBM 

compatibility) the period may be shorter than eleven days.
684

 A description of the program 

errors is not necessary for the notification of defects; it is sufficient if the deficient effect of 

the program is explained for the individual work processes.
685

 However, it should be noted 

that the period for lodging a complaint shall not begin until the software has been delivered in 

full, including its installation. If a complete system of hardware and software is to be 

delivered, the period shall not commence until the complete delivery and installation of the 

complete system.
686

 

In addition to the obligations for merchants to give notice of defects, there are general 

obligations for everyone to give notice of defects. According to §§ 437 No. 1, 439 BGB, the 

buyer can demand subsequent performance in the case of defective goods. However, rights to 

rescission, reduction and compensation shall only arise after the unsuccessful expiry of a 

grace period. This results for the withdrawal from the reference in § 439 No. 2 BGB to § 323 

para. 1 BGB, according to which the withdrawal is linked to the unsuccessful expiry of a 

reasonable period of time for performance or subsequent performance. 

3. unconditional acceptance with knowledge of the defect 

According to § 442 para. 1 sentence 1 BGB, the buyer loses his warranty rights if he knows 

about the defects of the purchased item when concluding the contract. He also loses his 

rights if the defect has remained unknown to him due to gross negligence (§ 442 para. 1 p. 2 

BGB). It is precisely this requirement that is important for larger EDP projects (unless the law 

on contracts for work and services is applicable in such a case anyway). In this case, errors 

during the installation and training phase often become apparent which should have been clear 

to the user at the time the contract was concluded. This can result in the purchaser losing his 

warranty rights in this respect according to § 442 BGB.
687

 On the other hand, the burden of 

proof is linked to the handover of the purchased item, so that the seller bears the burden of 

proof of freedom from defects up to this point in time, but from this point in time onwards the 

burden of proof can be transferred to the buyer (§ 363 BGB). 
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A particular problem lies in the relationship between the warranty rules and pre-

contractual information obligations. If pre-contractual obligations to provide information 

were to be affirmed to an excessive extent in the law on sales contracts, this could lead to a 

circumvention of the clear regime of warranty law. For example, unlike the law on damages, 

this law links the statute of limitations to the delivery, regardless of the buyer's knowledge. § 

Section 442 (1) BGB excludes warranty claims for grossly negligent ignorance on the part of 

the purchaser, which would in turn be incompatible with the guiding principle of the law on 

damages. Moreover, there would be a high risk that the priority of subsequent performance 

and the limitation period under sales law would be circumvented in the case of a pre-

contractual duty of disclosure. Here, the principle must apply that claims for damages arising 

from the breach of pre-contractual duties of disclosure are out of the question if the duties of 

disclosure relate to circumstances which are the subject of an agreement substantiating a 

material defect and are only negligently disregarded. 

4. statute of limitations (§ 438 BGB) 

According to § 438 para. 1 no. 3 BGB, a limitation period of two years from delivery 

applies to claims for subsequent delivery and damages in the case of software licensing 

agreements. For withdrawal and reduction § 438 para. 4 or 5 in connection with § 218 BGB. 

This provision again refers to the limitation of the claim for subsequent performance. 

The statute of limitations serves exclusively the interests of the debtor and is intended to 

protect him from having to defend himself after an unreasonably long period of time with 

arguments that relieve him of a risk. After the expiry of longer periods of time between 

delivery or the transfer of risk in the purchase contract and the creditor's assertion of the 

warranty claims for defects, the debtor runs the risk of no longer being able to prove the 

"actual prerequisites of aspects that hinder or destroy the law". Although there is also the risk 

of the creditor being unable to prove this, he can take legal action against it in good time.
688

 

 

For the production of individual software, the statute of limitations of the law on contracts for 

work and services in the sense of § 634a I No. 1 BGB (German Civil Code) shall apply, 

unless the law on sales is applicable through § 651 BGB. 

                                                 

 
688

 Regenfus, in NJW 2016, 2977 (2977, 2978). 



156 

(a) The concept of 'delivery 

The case law before the reform of the law of obligations tried to extend the limitation period 

as far as possible in favour of the user. This was achieved by the fact that the time of 

"delivery" was dragged out far and wide and thus the limitation period only began to run very 

late, in some cases never.
689

 The reform of the law of obligations was intended to modify this 

case law. There is no longer any need to artificially extend the limitation periods by an 

extensive interpretation of the term "delivery". The limitation periods are now reasonably 

long. This argues in favour of a parallelism of transfer and delivery. However, it should be 

noted that § 438 (2) BGB distinguishes between "transfer" (in the case of real property) and 

"delivery". Similar to § 377 para. 1 HGB, it will be possible to refer to the point in time from 

which the buyer has the object in his power in such a way that he can examine it.
690

 

The term "acceptance" is used in the BGB alone in at least two variants: The physical 

acceptance of the item (§ 433 II BGB), which is regularly applied in the delivery of standard 

software, and in § 640 BGB, the regulation of the law on contracts for work and services for 

individual software
691

. According to § 640 BGB, it is equivalent to acceptance if the 

purchaser does not accept the work within a reasonable period of time determined by the 

entrepreneur, although he is obliged to do so. 

However, the law does not prescribe whether the acceptance of an IT system must take place 

before or after the IT system goes live. Therefore, this must be regulated in advance by 

individual contract. Acceptance before going live means that the acceptance takes place after 

inspection and is then put into use. Acceptance after going live accordingly means that first 

the delivered system is put into operation and after an appropriate period of probation the 

acceptance takes place
692

. 
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The decisive factor is therefore the purely actual possibility of the buyer to dispose of the 

item.
693

 

However, certain documentation (see above) must also be included in the delivery. The user 

manuals mentioned above are as much a part of the software creation as the performance 

result itself. If these are missing, the acceptance maturity is missing.
694

 

 

(b) Suspension of the limitation period 

According to § 204 para. 1 no. 7 BGB, the buyer can suspend the limitation period if he 

applies for a court hearing to secure the evidence. In fact, in practice it is usually overlooked 

that the Code of Civil Procedure offers a separate procedure for securing difficult evidence 

(§§ 485 et seq. ZPO). Such an early procedure for the preservation of evidence is particularly 

appropriate, 

 if the user can no longer use defective software and therefore wants to sell it, 

 if certain, rarely occurring defects can only be proved by witnesses (personnel) or 

experts during operation of the plant 

 if the user wants to eliminate the defects himself in order to be able to work with the 

program quickly, 

 when the user wants to be sure of the defectiveness as quickly as possible in order to 

purchase a new system and shut down the old one. 

The course of the limitation period is also suspended in the event of service of a payment 

order (§ 204 (1) No. 3 BGB). If the user therefore wishes to have his purchase price partially 

refunded, he can file an application for a court order against the seller at the local court 

responsible for him. However, the filing of such an application is not permissible because of 

the repayment of the entire purchase price. This is because this claim only exists if the 

purchaser also returns the defective software; however, the dunning procedure is not 

permitted for such so-called concurrent claims (§ 688 (2) No. 2 ZPO). In this respect, legal 

action must be taken in good time. 

In addition, the buyer of a defective item may also bring an action against the seller and 

thereby suspend the limitation period (§ 204 para. 1 no. 1 BGB). Furthermore, the statute of 

limitations is suspended as long as the seller is busy with the subsequent delivery of a defect-
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free program or with the repair of the defective software.
695

 The statute of limitations can also 

be suspended by a request for a conciliation procedure in accordance with § 204 I No. 4 BGB, 

but only if the facts giving rise to the claim and the objective of the conciliation procedure are 

sufficiently individualised. This must be assessed both from the perspective of the defendant 

and the conciliation office.
696

 If this individualisation is missing or if the facts of the case or 

the request cannot be inferred, the admissibility requirements for the conciliation proceedings 

are not met
697

. However, the BGH approved the opinion of the previous instance that such a 

conciliation request does not have a limitation-inhibiting effect within the meaning of § 204 I 

No. 4 BGB if the opponent has seriously and finally refused to participate in conciliation 

proceedings in advance.
698

 

An inhibition also occurs as long as negotiations on the warranty are still ongoing (§ 203 

BGB). Negotiations are pending as long as the creditor assumes that the debtor does not 

finally refuse performance.
699

 The suspension also ends if it is to be expected in good faith 

that the warranty attempts will no longer have any progress.
700

 Negotiations on the claim 

within the meaning of § 203 BGB which suspend the statute of limitations do not presuppose 

that the negotiations are aimed at realising the claims. Rather, it may be sufficient in 

individual cases if the claim holder makes claims famous in order to strengthen his 

negotiating position with regard to another interest
701

, or it may appear legitimate and not 

abusive if prosecution measures are taken only for the purpose of suspending the limitation 

period.
702

 

 

Whether the Seller's measures or attempts to remedy defects only lead to an inhibition in 

accordance with §§ 203 ff BGB or to a restart of the limitation period in the sense of § 438 
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BGB of the Buyer's claims for defects depends on whether the measures concerned are to be 

regarded as an implied acknowledgement of the Seller's obligation to remedy defects, taking 

into account all circumstances of the individual case. This is by no means to be assumed 

regularly, but only if the seller acts from the buyer's point of view not only as a gesture of 

goodwill or to settle a dispute amicably, but in the knowledge that he is obliged to remedy the 

defect. The scope, duration and costs of the remedial work are of particular importance.
703

 

Accordingly, as a rule, only an interruption of the statute of limitations occurs, whereas 

according to § 212 BGB only the acknowledgement and enforcement measures lead to a new 

start of the period. Acknowledgement can refer to the entire claim or only to a part of it. 

Partial acknowledgement interrupts the limitation period only for the acknowledged part, 

since in the case of divisible liabilities an acknowledgement does not have the power to 

interrupt the limitation period beyond this part.
704

 

(c) Agreement on limitation periods 

Finally, the problem of the statute of limitations can also be regulated by contract (§ 202 

BGB).
705

 Both a shortening and an extension of the time limit is permitted by individual 

contract. However, a shortening of the statutory limitation period, which is carried out via 

general terms and conditions, raises problems. 

A distinction must be made here between purchases of consumer goods within the meaning of 

§ 474 (1) sentence 2 BGB and purchases in the B2B sector. A shortening of the limitation 

period vis-à-vis consumers is only possible under sales law within the narrow limits of § 475 

para. 2 BGB. It should be noted, however, that the provision - in accordance with the scope of 

the Consumer Sales Directive - does not apply to claims for damages under § 475 para. 3 

BGB, i.e. these are subject to the parties' further disposition. However, as the provision 

expressly clarifies, limitations of claims for damages against consumers under the General 

Terms and Conditions must be measured against §§ 307-309 BGB. For the statute of 

limitations of claims for defects under purchase law, the inadmissibility of limitation periods 

of less than one year also results from § 309 No. 8 b) ff) BGB a.E. 

In the B2B area, § 475 BGB does not apply. The admissibility of a one-year limitation period 

under GTC law must be measured against § 307 BGB in business dealings, cf. § 310 para. 1 
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p.1, 2 BGB. The extent to which shortening the limitation period in AGBs to less than one 

year is permissible for entrepreneurs is not answered uniformly.
706

 However, at least the 

reduction to one year is to be recognised as permissible. For this purpose § 309 No. 8 b) ff) 

BGB a.E. can be used, which allows a limitation period of one year for claims subject to the 

usual limitation period already in the B2C area. However, for shortening the limitation period 

in cases of entrepreneurial recourse, the provision of § 478 (4) BGB (also for individual 

contractual agreements!) must be observed.  

In addition, clauses in the General Terms and Conditions of Business which determine that 

the software is deemed to have been delivered within the meaning of § 438 para. 2 BGB 

(German Civil Code) as soon as it is available for retrieval via the Internet are to be qualified 

by M.E. as inadmissible within the meaning of § 307 para. 1 BGB. A clause formulated in 

such a blanket manner initially also covers cases in which the buyer, although the software is 

available for retrieval via the Internet, does not actually have access to the file (for example, 

because he has not yet been informed of the retrievability or necessary access data).
707

 

However, even a clause that includes the actual access of the user as a prerequisite would be 

doubtful. In fact, the buyer can only check the software for defects if it is already executable. 

However, this is usually only the case once the software has been downloaded and 

successfully installed. 

5. legal consequences 

a) Individual warranty rights 

The buyer of software has several rights, graded among themselves (§ 437 BGB). He 

primarily has a claim for subsequent performance (§§ 437 No. 1, 439 BGB). If the buyer 

demands supplementary performance, the seller is immediately in default, as the demand for 

supplementary performance is to be regarded as a reminder. After the unsuccessful expiration 

of a reasonable grace period, the buyer may declare his withdrawal from the contract, 

demand a reduction in price and/or claim damages. 
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aa) Subsequent performance 

Subsequent performance plays hardly any role in the area of standard software, because here 

there is no such thing as defect-free goods in the event of programming errors. Instead, it must 

be assumed that the supplier is no longer able to fulfil the contract. In this respect, there is 

actually a case of subjective inability. The obligation of subsequent performance would then 

cease to apply without substitution and the purchaser would instead only be able to demand 

rescission and reduction. However, an economic consideration would also be conceivable. In 

such cases, the customer may not demand repair but rather the delivery of a new program 

version. This is based on § 439 para. 3 sentence 2 BGB ("without significant disadvantages"). 

This should also result in an obligation of the customer to adopt the new releases, whereby he 

must pay for additional functionalities according to the model "new for old".
708

 

§ Section 439 (4) BGB provides with reference to Section 346 (1) BGB that the buyer who 

demands subsequent performance by way of a new delivery must pay compensation for the 

use actually made of the defective item. This provision is particularly important for 

software, as it often happens there that the software user was able to use the defective 

software for a period of time despite its defectiveness. The obligation to compensate for the 

loss of use was also expressly affirmed by the Bundestag, which examined in detail the 

conformity of such a regulation with the Directive and affirmed it.
709

 However, the provision 

is also criticised. It is pointed out that the already drawn uses are compensated with the 

purchase price due to the maintenance of the purchase contract, which the seller does not have 

to pay interest on for the time until the subsequent delivery. Moreover, the Consumer Sales 

Directive emphasises that subsequent performance must be "free of charge" (Art. 3(2), (3)). 

The Nuremberg Higher Regional Court
710

 and the Nuremberg-Fürth Regional Court
711

 have 

taken account of the considerable reservations by a teleological reduction of the norm, by 

denying a claim to compensation for use with reference to the wording of the provision (in § 

439 (4) BGB, only "restitution" is mentioned). However, the Federal Court of Justice denied 

the possibility of correcting the statutory provision of § 439 (4) BGB in the sense of the 

Nuremberg Higher Regional Court by way of interpretation. At the same time, the BGH has 

doubts as to whether the provision with this anti-consumer consequence corresponds to the 
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requirements of the EU Consumer Goods Directive. Art. 3 (2-4) of this directive stipulates 

that the replacement delivery must be free of charge. The BGH therefore suspended the 

proceedings under Art. 267 TFEU and referred the matter to the ECJ for a preliminary ruling 

on the legal issue.
712

 Finally, the ECJ decided that a provision granting the seller 

compensation for the use of a non-conforming good is contrary to Art. 3 of the Consumer 

Goods Directive
713

, whereupon the BGH, in the course of an interpretation in conformity with 

the Directive, decided that § 439 VI BGB is to be applied restrictively in cases of sale of 

consumer goods according to § 474 I 1 BGB. The provisions on withdrawal referred to in § 

439 IV BGB (§§ 346 to 348 BGB) apply in these cases only to the return of the defective item 

itself, but did not lead to a claim by the seller against the buyer for surrender of the benefits 

obtained.
714

 

 

In order to adapt to the case law of the 
715

European Court of Justice, paragraph 3 of section 

439 of the German Civil Code has now been modified with effect from 1 January 2018. 

This extends the scope of the claim for supplementary performance compared to the previous 

legal situation: The draft provides that the seller is obliged to reimburse the buyer for the 

expenses incurred for the removal of the defective item and for the installation or attachment 

of the repaired or defect-free item within the scope of supplementary performance, 

irrespective of fault.
716

 The committee rejected the seller's right to choose, still provided for in 

the draft bill, to carry out the installation and removal itself or rather to reimburse expenses, 

as possible competition was to be avoided, which occurs in particular if the buyer has main 

contractual obligations to perform work and services on the one hand and contractual 

warranty obligations on the other hand, e.g. if the entrepreneur had installed the defective 

purchased item with a third party before the defect occurred.
717

 Whether the obligation 

resulting from § 439 BGB n.F. to remove the old and to install the defect-free object of sale 

can also exist independently of the obligation to rectify the defect or to make a subsequent 

delivery remains unclear, however, due to the wording "within the scope of subsequent 
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performance".
718

 This is to be discussed in cases where both repair and subsequent delivery 

are impossible, but the buyer wants the defective item removed again.
719

 

It is noteworthy that the change is not limited to the classic installation cases. Now, by 

including "mounting", the scope of application is to be extended by those cases in which the 

object of sale has not been installed in the literal sense, but has been "mounted" on an object 

in a similarly appropriate manner (e.g. subsequent installation of a hard disk or connection of 

a printer).
720

 The seller is protected as far as possible by an extension of the recourse claims 

against the supplier, so that a self-execution of the seller is not necessary, also for reasons of 

cost limitation. The rights of recourse against the supplier, which were previously regulated in 

§ 478 para. 2 BGB, are supplemented by § 445a para. 1 BGB n.F. with an independent claim 

for reimbursement of the costs incurred in the event of rectification. In addition, contrary to 

the previous provision of § 478 para. 2 BGB, which presupposes that the end user is a 

consumer, the now provided statutory provision of § 445a para. 1 and 2 BGB n.F. provides 

for the possibility of recourse against the supplier, even if the end user is an entrepreneur. 

This extends the supplier recourse from the purchase of consumer goods to business 

transactions.
721

 

 

The new regulations are of a dispositive nature - a contractual waiver is therefore possible. 

It is questionable whether the regulations can be waived in the context of general terms and 

conditions. In my opinion, a distinction should be made here between the Business to 

Consumer and Business to Business cases. As far as the relationship with the consumer is 

concerned, the obligation to pay for removal and installation costs is laid down in European 

law. The claim is based on the interpretation of the European Court of Justice as to the 

interpretation of Art. 3 of the Consumer Sales Directive with regard to the buyer's claim for 

subsequent performance.
722

 With the obligation to reimburse the additional costs, the ECJ 

wanted to avoid that the consumer has to bear such costs in the case of a replacement delivery 

for a consumer good that is not in conformity with the contract and could thus de facto shy 

away from asserting such claims. However, such a claim, which is preformed under European 
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law, can probably not be excluded by general terms and conditions without violating essential 

basic ideas of the legal regulations (§ 307 para. 2 no. 1 BGB). It is therefore only 

understandable that with the reform of the building contract law the legislator has also 

changed the law on general terms and conditions accordingly. With the new regulation of § 

309 I No. 8 b) cc) BGB n.F. a clause is prohibited which excludes or limits the obligation of 

the user to bear or reimburse the expenses necessary for the purpose of subsequent 

performance. 

The situation is different in the area between traders. Here, the corresponding regulation with 

regard to installation and removal costs is not governed by European law. Rather, the 

Bundestag has simply applied the consumer protection law concept to the commercial sector 

as well. In my opinion, tradespeople are less in need of protection here, so that it should be 

possible to waive them under general terms and conditions. This is also supported by the fact 

that the 
723

Federal Court of Justice has expressly rejected such a form of subsequent claim in 

the B2B sector. The Senate pointed out at the time that such a claim was limited to the 

purchase of consumer goods only and could not be extended to purchase contracts between 

entrepreneurs or between consumers.
724

 However, according to the explanatory memorandum 

to the Act, a blanket exclusion of the obligation to pay costs is also inadmissible in B2B.
725

 

 

In the context of the legal consequences, the question of the materiality of defects must also 

be examined. This question plays an important role in the software industry. After all, many 

software products have minor "bugs" and the various error constellations cannot be tested 

with any product. In the past, the materiality threshold was a criterion on the facts of the case; 

insignificant defects generally excluded warranty rights (see § 459 para. 1 sentence 2 BGB 

old version). After the reform of the law of obligations, minor defects are a question on the 

legal consequences side. The claim for subsequent performance is  

limited by § 439 para. 3 BGB by the fact that the seller can refuse subsequent performance if 

the costs are disproportionate. After the reform of the law of building contracts on 1 January 

2018, § 475 para. 4 sentence 1 BGB n.F. provides for an exclusion of the plea of absolute 

disproportionality. This includes both the cases in which only one type of subsequent 

performance is proportionate and the cases in which each type of subsequent performance in 

itself causes disproportionately high costs. If the disproportion is based on expenses according 
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to § 439 para. 2 and 3, the contract seller can limit the reimbursement of expenses according 

to § 475 para. 4 sentence 2BGB to an appropriate amount. The legislator leaves open how the 

cost sharing is calculated in concrete terms. The relationship between cost sharing and 

withdrawal is also unclear. In this respect, § 475, Subsection 5 provides that the buyer may 

withdraw from the contract without notice if the seller limits the reimbursement of expenses 

to an appropriate amount. It is completely unclear what happens to the already installed object 

of sale in the event of withdrawal. 

In the supplementary performance phase, the buyer has no claim to reimbursement of the 

costs of a substitute performance (e.g. from § 326 para. 2 p. 2 BGB analogously).
726

 The 

substitute performance is an instrument of the law on contracts for work and services, which 

cannot be read into the law on sales contracts unseen. According to § 439 para. 1 BGB n.F., 

the buyer had the right to choose whether to demand from the seller the removal and 

installation in the flesh or reimbursement of expenses according to § 439 para. 3.
727

 

 

bb) Withdrawal and reduction 

If the supplementary performance fails, the user can withdraw from the contract or 

demand a reduction in price. A grace period must be set for all these claims; the software 

vendor must be given the opportunity to implement its obligation to provide subsequent 

performance by way of a second tender.
728

 A period of grace sufficient to meet the 

requirements of § 323 para. 1 BGB (German Civil Code) shall be deemed to have been set if 

the debtor has been requested to render the contractual performance within a period of time 

reasonable under the circumstances. 

According to the wording of the law (as in the case of Section 281 of the German Civil Code), 

the creditor does not necessarily have to attach a threat of refusal to the demand for 

performance. However, in view of the possible consequences for the further fate of the 

contract, the creditor must make it clear to the opposing party that the request gives the latter 

a last opportunity to perform the contractual service. The necessity of a clear expression 

of the buyer's will also follows from the system of warranty law. Subsequent performance 

represents the primary claim and is at the same time the legal remedy preceding the further 
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rights of the buyer. It is not sufficient that the buyer of the software has often called the seller 

under the hotline number and complained about "the listed defects".
729

 

Under the conditions of §§ 440, 323 para. 2 BGB (German Civil Code), the setting of a time 

limit is dispensable if the seller seriously and finally refuses its general contractual 

performance obligations or if the subsequent performance has failed or was unreasonable 

for the buyer (§ 440 p. 1 BGB).
730

 This includes an appropriate period of time, especially if 

the shipping route is taken into account. The fact that the device can only be repaired at the 

manufacturer's premises does not make subsequent performance unreasonable.
731

 A failure of 

the subsequent performance is, moreover, to be assumed in accordance with the previous case 

law on the former § 11 No. 10b AGBG in the case of objective or subjective impossibility, 

inadequacy, unjustified refusal, undue delay and in the case of unsuccessful attempts at 

repair.
732

 Legislation has adopted this introduced term with the interpretation made by case 

law in this regard.
733

 Finally, it is also conceivable to deny the right to subsequent 

performance to the seller who fraudulently concealed a defect in the purchased item when the 

purchase was concluded.
734

 

Resignation is now - in contrast to change - a right to shape the future. Consequently, the 

declaration of resignation cannot be reversed - for example, by way of a change to a 

reduction. However, rescission only comes into effect if there is a defect; without a defect, the 

declaration of rescission is meaningless. In the event of withdrawal, the benefits derived by 

the user must be surrendered. Typically, the value of the uses is estimated according to § 287 

ZPO. The estimate is based on the purchase price, the expected useful life and the actual 

use.
735

 Problems also exist in the case of an incorrectly calculated reduction. The reduction 

is ineffective as a design right if the user incorrectly calculates the amount of the reduction. 

 

cc) Revocation 

In order to implement the Consumer Rights Directive, in 2014, in addition to withdrawal, the 

customer was also granted a right of withdrawal for consumer contracts concluded after 13 
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June 2014 in accordance with §§ 355 ff. BGB. The prerequisite for exercising this right is, 

instead of a defect in the purchased item, § 434 BGB (see above), the existence of a consumer 

contract concluded outside of business premises (§ 312b BGB) or in distance selling (§ 312c 

BGB), which is the only possible option for software licensing contracts. According to § 312g 

BGB, the consumer has a right of revocation according to § 355 BGB for just these contracts. 

The term consumer contract is legally defined in § 310 III BGB. According to this, the 

contract must be one between an entrepreneur (§ 14 BGB) and a consumer (§ 13 BGB). 

Therefore, a contract must be between a natural or legal person or a partnership with legal 

capacity which, in the exercise of the legal transaction, carries out its commercial or self-

employed activity (entrepreneur) and a natural person who concludes a legal transaction for 

purposes which can predominantly be attributed neither to its commercial nor its self-

employed professional activity (consumer). In mixed cases, however, the person shall be 

regarded as a consumer if the commercial purpose is not predominant in any case in contracts 

with a dual purpose. Regularly, however, a company that buys software will not be able to 

make use of the revocation, but private customers who buy standard software via e.g. the 

Internet will be able to do so. Due to the fact that the provision is still located in the fifth title 

of the third section of the law of obligations, the provision equates the revocation with the 

withdrawal with regard to exercise and legal consequences. The reason for exclusion of § 

312g II No. 6 BGB (German Civil Code) is not irrelevant for contracts for software in 

distance selling. Accordingly, there is no right of withdrawal for contracts for the delivery of 

audio or video recordings or computer software in a sealed package if the seal was removed 

after delivery. The provision was introduced in the course of the implementation of the 

Consumer Rights Directive as a replacement for § 312d IV No.2 BGB old. § 312g II No.6 

BGB presupposes that a barrier used to protect copyright is overcome. The right of revocation 

is therefore not excluded from the outset, but expires as soon as the seal on the data carrier is 

broken by the consumer. The right of revocation does not lapse if the dealer has played 

software on hardware on behalf of the customer, no seal within the meaning of § 312g II No.6 

BGB is a tape strip which only functions for the safety of transport. A sealed package is 

required. It must not be possible to access the data carrier without breaking the seal. A seal is 

sufficient as an additional protective measure, for example by shrink-wrapping in a film. 

According to § 355 II BGB the revocation period is 14 days after receipt of the goods § 356 II 

No. 1 BGB, but it does not begin before the entrepreneur has informed the consumer 

according to the requirements of article 246a § 1 II S.1 No. 1 BGB or article 246b § 2 I 

EGBGB in terms of § 356 III S.1 BGB. The purpose of the revocation instruction is to ensure 
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that the consumer can also exercise his rights. Therefore, a revocation instruction on the 

internet presence of the entrepreneur is not sufficient. Rather, the revocation instruction must 

be sent to the consumer in a manner suitable for permanent reproduction in written characters. 

This is also not the case if the trader uses a so-called checkbox by means of which the 

consumer declares that he has taken note of the revocation instruction and printed or saved it. 

If, instead of withdrawing from the contract, the customer withdraws from the contract in 

accordance with the law on distance selling (§ 355 BGB), this generally relieves the customer 

of the burden of paying a usage fee. However, in certain exceptional cases a usage fee is also 

payable under distance selling law. 

The purpose of the right of withdrawal is to give the consumer the possibility to withdraw 

from the contract after having received the product and examined it. The Austrian Supreme 

Court
736

 has decided that the right of withdrawal under distance selling law should give the 

consumer the possibility to withdraw from the contract after having received the product and 

examined it. It serves as a corrective for ill-considered orders to which the consumer has been 

tempted by means of appropriate advertising and marketing measures. The consumer in 

distance selling is to be treated in the same way as a buyer who can inspect and test the 

product before conclusion of the contract. Only revocation enables the consumer to take 

advantage of the benefits of distance selling and yet to see himself in a comparable position to 

someone who can examine the subject matter of the contract in detail before the conclusion of 

the contract.
737

 However, the obligation to pay compensation does not lapse in the event of 

excessive use. The provisions for compensation for loss of value of the goods in the event of 

revocation are regulated in § 357 VII BGB. For this purpose, the loss of value according to § 

357 VII No.1 BGB must first of all be due to handling of the goods that is not necessary for 

checking their condition, properties and functionality
738

. However, the consumer is generally 

entitled to use the goods
739

. However, it is still questionable to what extent wear and tear 

during the commissioning of software should lead to a loss of value, since software as an 

incorporeal object is not subject to the modalities of normal commissioning. If, in any case, a 

contract of sale has been concluded by means of distance selling and if the buyer, prior to 

declaring the revocation, has not only inspected the object of sale subject to wear and tear and 

depreciation during the period of revocation, but has used it so extensively (in this case 43 
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hours) that the entrepreneur was only able to resell the object of sale "used" at a considerably 

lower purchase price, there is nothing to prevent the imposition of an appropriate user fee 

including compensation for a reduction in the common value resulting from the use. It is left 

to the free will of the consumer whether and for what reasons he makes use of a right of 

withdrawal existing in the case of a distance selling transaction.
740

 This norm does not 

contradict Art. 6 of the "Distance Selling Directive". 

dd) Expenses and damages 

The buyer is entitled - also in addition to withdrawal and reduction - to a claim for damages 

and reimbursement of expenses. The calculation of damages becomes difficult in the case of 

useless expenses. According to §§ 280 para. 1, 281 para. 1 p. 1, 437 No. 3 BGB (German 

Civil Code), the buyer is to be placed in the position he would have been in if the seller had 

properly fulfilled the contract. In this respect, the expenses which have become useless are not 

included in this compensation, as these would also have been incurred if the object of 

purchase had been free of defects. Nevertheless, the Regional Court Bonn
741

 accepted a claim 

for damages because such useless expenses fell under the presumption of profitability. These 

were expenses for material purposes, which one could assume would have been profitable for 

the user in the end. The damage would then lie in a loss of the presumed compensation. In this 

respect, § 284 of the Civil Code did not prevent recourse to § 281.1 sentence 1 of the Civil 

Code and the presumption of profitability. 

However, it is conceivable, for example, to regard expert costs as compensation "in addition" 

to the service within the meaning of § 280 para. 1 BGB, which can be claimed in addition to 

the claim for reimbursement of expenses pursuant to § 284 BGB. It is important to note that § 

284 BGB does not allow the reimbursement of expenses in addition to the compensation for 

damages instead of the performance, but only in place of the compensation for damages 

instead of the performance. 

According to § 280 para. 1 sentence 2 BGB, fault is presumed. In any case, in the case of 

generic debts, fault must be waived as a prerequisite for examination because of the 

associated assumption of the risk of defects.
742
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b) Uniform reversal in case of disruption of a partial service 

A further problem of IT contract law concerns the question of whether and when the user can 

also return the hardware to the seller in the case of defective software: Is there an overall right 

of execution with regard to hardware and software, even if the hardware itself is free of 

defects? Does such a right also exist if hardware and software have been sold under different 

contracts or by different suppliers? In principle, all partial performances are to be classified as 

legally independent; in this respect, only a partial reversal of the transaction is possible in the 

absence of a partial performance. 

aa) Computer system as a uniform thing (§ 93 BGB) 

An overall settlement right would be conceivable if software and hardware were to be 

regarded as a single thing within the meaning of § 93 BGB. This presupposes that software 

and hardware cannot be separated from each other without destroying one of the components 

or changing its nature. In this context, only the traffic view, but not the will of the parties is to 

be taken into account.
743

 

As a rule, the requirements of § 93 BGB are not met in the software sector: Whereas in the 

1960s and 1970s software and hardware were usually sold together (so-called bundling), the 

software market has now largely decoupled itself from the hardware market (so-called 

unbundling). Computer programs are therefore no longer bound to a specific type of 

hardware. Instead, thanks to the Windows and UNIX standards, it is possible to use software 

on a wide variety of computers. In this respect, computer programs and hardware no longer 

form an inseparable unit. If someone buys a PC together with software, it is not usually a 

uniform purchase item.
744

 Only in exceptional cases do hardware and software form a 

complete unit; this includes the use of non-Windows or UNIX-compatible "exotic" hardware 

or the ROM BIOS as well as operating systems for mainframe computers.
745

 

bb) Total withdrawal and partial benefits 

The former regulation on the overall change
746

 has been dropped with the modernisation of 

the law of obligations. However, it was not replaced by § 323, Subsection 5, Sentence 1, 

BGB.
747

 According to this, the creditor can only withdraw from the entire contract in case of 
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partial performance if he has no interest in the partial performance already received. This 

provision only applies if the debtor has not rendered partial performance in full; in the 

constellation to be examined here, however, the seller has supplied hardware and software. In 

the reform of the law of obligations, the legislator intended instead that the creditor can 

withdraw from the entire contract in the event of only partial poor performance. 

748
Something else should only apply if the breach of duty is insignificant (§ 323 Paragraph 5 

S. 2 BGB). 

However, it is precisely from the latter provision that a solution to the problem can be 

derived, which takes up the basic idea of the old provision of § 469 BGB. For example, 

withdrawal under § 323 BGB is only possible at all if the contract involves partial 

performance. If there are two contracts, each of them must be examined separately and 

independently of the other with regard to rights of withdrawal. Therefore, the first thing to 

clarify is whether a contract for partial performance exists. In a second step, the loss of 

interest according to § 323, Subsection 5, Sentence 1 BGB and the irrelevance according to 

§ 323, Subsection 5, Sentence 2 BGB must be discussed. This question can only be clarified 

by considering the disadvantages for the creditor. Thus both elements of § 469 BGB old 

version are integrated into § 323 BGB. Only the basic course remains different. The old BGB 

assumed individual conversion as a principle; overall conversion was the exceptional case.
749

 

In its current version, however, the BGB assumes the principle of total rescission.
750

 

(1) Contract for partial services 

The regulation requires a single contract for several partial services. Whether such a 

contract exists can, in my opinion, be clarified under consideration of § 469 p. 2 BGB old 

version. For under the old BGB it was already decisive that hardware and software were "sold 

as belonging together". Such togetherness exists "if the parties want to conclude the 

purchase only in the connection established by the common purpose of the goods, so that the 

goods appear to be intended to remain together".
751

 No problems arise here if both 

components have been sold by one hand in one contract; as the Federal Court of Justice 

(BGH) already emphasized in its decision of November 4, 1987, it can be assumed here that 
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the two components belong together.
752

 The fact that there is a uniform contractual deed 

speaks for the presumption of uniformity.
753

 

In the meantime, it is also clear that the user may also change with regard to hardware and 

software if necessary, even if these have been acquired under different contracts, but from one 

source. Although "the external appearance of the separate documents" is an indication of 

separate contracts
754

, this indication can be invalidated, for example, by the fact that hardware 

and software have been coordinated with each other as an overall system and sold as a 

uniform package according to the will of the parties. It depends
755756

on whether the various 

agreements are to "stand and fall" with each other legally, i.e. whether there is a desire for 

uniformity. Even if only one of the contracting parties shows such a will to uniformity and the 

other party recognises or at least accepts it, it can be assumed that a uniform contract exists. 

However, purely economic reasons are not sufficient.
757

 The Munich Higher Regional Court 

has affirmed this in the case that hardware and software are used to perform certain tasks.
758

 

The fact that the software may only run on the purchased hardware according to the General 

Terms and Conditions should also speak for the contractual unit.
759

 § Section 469 sentence 2 

BGB old was also applied if the supplier was to install the software on the hardware supplied 

by him. The same applies if the purchased hardware is used to convert an operating 

process.
760

 

Difficulties arise, however, when the suppliers of the computer and those of the software are 

different persons; the case law on this is still in flux. If one refers here to the case law on 

financed hire purchase, the required economic unity can only be affirmed if "beyond an 

expediency/means relationship, the two transactions are connected with each other in such a 
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way that neither would have been concluded without the other or each of the underlying 

contracts only acquires its meaning through the respective other". In
761

 this case, it is most 

sensible to explicitly link the hardware and software contracts, as otherwise it is difficult 

to prove that they belong together.
762

 In some cases, it is also considered sufficient that the 

parties assumed the purchase of a uniform computer system in their sales negotiations.
763

 In 

this context, the Federal Court of Justice emphasises that the purchaser must clearly be 

interested in the uniform delivery or manufacture of the hardware and software; from his 

point of view, hardware and software must appear as an "overall solution to his problems".
764

 

However, the mere fact that the software and hardware contract were concluded at the same 

time is not sufficient.
765

 By way of objection recourse, a uniform contractual relationship is to 

be assumed even if the contracting parties are different, if the customer does not conclude 

different contracts on his own initiative, if a complete system is delivered through 

cooperation, if the software is only to be used on a certain hardware, if the impression is 

created that the customer is only dealing with one contracting party, if there is a close 

temporal and factual connection between the deliveries and if the second conclusion of 

contract is mediated by the first supplier.
766

 

(2) Loss of interest 

Furthermore, section 323 subs. 5 BGB presupposes that the creditor has no interest in the 

partial performance already received. Here, too, the case law on § 469 sentence 2 BGB old 

can be applied, according to which hardware and software cannot be separated from each 

other without disadvantage. When such a disadvantage exists is highly disputed in literature 

and case law.
767

 In part, § 139 BGB is referred to. In
768

 the opinion of the BGH,
769

 a 

disadvantage should exist in particular if the procurement of a suitable replacement part 

causes considerable difficulties. Such difficulties are said to exist, for example, "if equivalent 

special software could only be obtained from other suppliers at considerably higher prices or 
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only at unreasonable delivery times".
770

 The decisive factor is whether the creditor is no 

longer interested in receiving the partial performance already received for a correspondingly 

reduced consideration, for example because his specific purposes cannot be partially realised 

with the partial performance or the missing parts can only be procured at considerable 

expense. The creditor's interest must be disproportionately affected by the division beyond the 

deprivation of the part withheld.
771

 A comparable case is given if the installation of the 

replacement program is costly or the new program has a completely different structure so that 

the user would have to familiarize himself with the program again.
772

 The loss of interest shall 

not be affirmed in the case of the purchase of a commercially available computer and the 

provision of standard software.
773

 The case is different if the buyer purchases a PC, monitor 

and software "from one source". Because in such a case, the buyer would lose the advantages 

of buying from a single source if he were to cancel a contract in isolation.
774

 

In order to assess the insignificance of a breach of duty pursuant to § 323, Subsection 5, 

Sentence 2, BGB, literature
775

 and case law
776

 require an extensive weighing of interests, 

taking into account the circumstances of the individual case. After the modernisation of the 

law of obligations it was assumed in parts of the literature that the materiality threshold of § 

323.5 of the Civil Code must be significantly higher than that of § 459.1 sentence 2 of the 

Civil Code old
777

. However, in its ruling of 28 May 2014, the Federal Court of Justice 

(BGH)
778

 decided that in the case of a remediable defect, it can generally no longer be 

assumed that the defect is irrelevant if the cost of remedying the defect exceeds an amount of 

five percent of the purchase price. The dispute between the classification of the threshold 

according to the aspects of § 459, Subsection 1, Sentence 2, BGB, old version (3-4 percent) 

and the claims of voices from literature (10 percent and more) has thus been decided by the 

highest court. However, this does not change the necessity of considering the individual case. 
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IV. Liability 

1. liability for defects in the law on sales 

The old German Civil Code only provided for the possibility for the purchaser to claim 

damages for a defect instead of cancellation or reduction in price in two cases, namely in the 

absence of a warranted characteristic (§ 480, Subsection 2, 1st case, old version of the 

German Civil Code) and in the case of fraudulent concealment of a defect (§ 480, Subsection 

2, 2nd case, old version of the German Civil Code). This has changed fundamentally since the 

modernisation of the law of obligations. Compensation is now available for every software 

defect for which the customer is responsible, equal in rank to withdrawal and reduction (§ 

437 No. 3 BGB). What is required, however, is the unsuccessful expiry of an appropriate 

grace period (§§ 280, 281 para. 1 p. 1 BGB). If subsequent performance is impossible, it is 

not necessary to set a period of grace; the claim for damages is then derived directly from § 

437 No. 3 in conjunction with §§ 280, 283 or § 311a BGB.
779

 Like the right of withdrawal 

and reduction, the claim for damages shall become statute-barred within two years from 

delivery of the software (§ 438 para. 1 no. 3 BGB). If the buyer asserts the right of 

withdrawal, he cannot invoke a claim for damages; the same applies vice versa.
780

 

However, liability is only possible if the buyer can prove intent or negligence on the part of 

the seller with regard to the defect (§§ 280 para. 1 p. 2, 276 BGB). Stricter liability may, if 

need be, result from the content of the obligation, in particular from the assumption of a 

guarantee. In terms of time, it regularly depends on the recognisability of the defect at the 

time of transfer.
781

 

2. liability due to the violation of pre-contractual duties of 

disclosure (§ 280 para. 1 BGB) 

(a) Preliminary considerations 

In addition to liability for software defects, liability for breach of duty (§ 280 para. 1 BGB) 

is of great importance. A contracting party must pay for damages even if it has delivered a 

faultless item or if a contract was not concluded at all. Any non-fulfilment of secondary 

contractual obligations is a breach of duty and leads to liability for damages, unless the 
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supplier can prove that he is not responsible for the breach of duty (§ 280 para. 1 p. 2 BGB). 

In addition, in the event of any not insignificant breach of duty, the user may, after setting a 

deadline to no avail, claim damages instead of performance (§ 281 para. 1 BGB) or withdraw 

from the contract (§ 323 para. 1 BGB). 

Case law has always assumed that the seller/entrepreneur has certain duties of care already in 

the run-up to the contract negotiations and called this legal institution "c.i.c.". Now the 

obligatory relationship at the time of the contract initiation is defined in § 311 para. 2 in 

connection with § 241 Para. 2 BGB. Accordingly, the seller must take into account the 

rights, legal interests and interests of the potential buyer even before the conclusion of the 

contract. In particular, he is thus subject to the obligation to provide information regarding the 

object of sale. If the seller culpably fails to fulfil these obligations towards the buyer, he must 

be liable for any damage that may occur. This liability circumstance helps in many warranty 

processes, especially if a defect is not or only with difficulty provable. However, the seller is 

only obliged to provide information about the characteristics he knows or must know in the 

specialized trade. The buyer can therefore not expect any information about remote risks, 

which may be known to the manufacturer of the goods due to his outstanding expertise. An 

obligation to inquire with the manufacturer about the properties of the object of purchase only 

applies to the seller if he has or must have doubts about the suitability of the goods for the use 

intended by the buyer on the basis of concrete evidence.
782

 In any case, the IT dealer has an 

obligation to determine the wishes and expectations of the customer; any ambiguity is at the 

expense of the supplier.
783

 The dealer also has a duty to point out restrictions on use (here: 

unsuitable hardware of the user).
784

 In addition, indications of possible capacity problems are 

owed.
785

 Specifications are also part of the duty to provide information - including the offer to 

prepare the specifications.
786

 

As a rule, the buyer cannot pass on the economic consequences of the realisation of a risk to 

the seller by asking him for advice on the object of purchase. In this respect, the principle 

remains that - outside the warranty under purchase law - the risk of use lies with the buyer. 

If the user succeeds in proving that the supplier negligently failed to inform him correctly 

about circumstances essential to the contract prior to the conclusion of the contract, he has 
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several possibilities. He can demand cancellation of the contract,
787

 claim compensation for 

his useless expenses or keep the software and demand the (lost) cheaper price.
788

 

This claim shall become statute-barred within three years from the time of knowledge or 

grossly negligent lack of knowledge (§ 199 para. 1 BGB). In the absence of knowledge or 

grossly negligent ignorance, the limitation period is ten years, provided the claim has already 

arisen. If the claim has not arisen, there is a limitation period of 30 years from the date of the 

breach of duty (§ 199 para. 3 BGB). 

b) Demarcation from the independent consultancy contract 

The user's rights are better if he has concluded an additional consultancy contract with the 

supplier in addition to the purchase/work contract (§ 611 BGB). No special agreement or even 

a written contract is required for such a contract. Rather, in the opinion of the BGH,
789

 such an 

information contract is tacitly concluded if information provided by the supplier was 

recognisably of considerable importance and the basis for important decisions of the user. 

In such a case, the user can demand full compensation for damages under § 280 para. 1 BGB. 

3. liability due to the violation of contract implementation 

obligations 

In addition to the pre-contractual secondary obligations, case law also recognises a number of 

contractual secondary obligations, the negligent non-compliance with which on the part of the 

seller/entrepreneur triggers liability under § 280 Para. 1 BGB. These are, for example, 

obligations to protect the health or property of the purchaser.
790

 

If the supplier or user negligently fails to comply with these obligations and therefore causes 

damage to the other party to the contract, the other party may claim damages for non-

performance or withdraw from the contract. For certain types of contract, which also include 

the contract of sale and contract for work and services, there is a reversal of the burden of 

proof with regard to fault in accordance with § 280 Para. 1 S. 2 BGB. Thus, the debtor must 

exonerate himself with regard to his fault if it is either established that he has objectively 
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violated the duties incumbent upon him and the alleged damage has arisen as a result,
791

 or the 

cause of the damage which has occurred, from which he must protect his contractual partner, 

falls within his sphere of control and responsibility.
792

 

In this case the claims from § 280 para. 1 BGB expire in the general period of § 199 BGB. 

However, a shorter (two-year) limitation period pursuant to § 438 BGB applies analogously if 

the damages are directly related to material defects.
793

 

4. liability according to ProdHaftG 

Furthermore a liability according to the product liability law (ProdHaftG) comes into 

consideration.
794

 The application of the product liability law is usually rejected with reference 

to the fact that software is not a movable object and thus not a product in the sense of the 

Product Liability Act. In any case,
795

 however, the applicability of the Product Liability Act is 

to be affirmed for standard software, as this is a movable object within the meaning of § 90 

BGB. This viewpoint corresponds both to the national "opinio communis" and
796

 the state of 

the international product liability discussion.
797

 

With regard to individual software, the literature to date does not entirely agree. The fact that 

the ProdHaftG also covers handicraft products speaks for the inclusion of individual 
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software.
798

 The explanatory memorandum on protection states: "The method of manufacture 

is of no importance for qualification as a product. In addition to the industrially manufactured 

item, this also includes, for example, handcrafted or artisanal items".
799

 However, it must also 

be taken into account that the ProdHaftG, according to its meaning and purpose, regulates the 

problem of liability in the case of multi-stage sales of mass products, whether they are 

manufactured by machine or by hand. It is precisely for this reason that the explanatory 

memorandum to the law repeatedly refers to "a product being placed on the market and 

used"
800

 and repeatedly refers to "goods manufacturers" and "consumers".
801

 According to the 

explanatory memorandum, "placing on the market" only exists if a product "has been placed 

in the distribution chain".
802

 The law therefore obviously assumes a hierarchical and 

differentiated distribution network from the manufacturer via the importer and dealer to the 

end consumer. Such a network is completely absent in the creation of individual software; 

here, manufacturer and user are directly opposed to each other and are directly linked to each 

other by contract. In this respect, the ProdHaftG is, from its basic concept, not applicable to 

such tailor-made individual programs. 

A claim according to the product liability law first of all presupposes that there is an error in 

the sense of § 3 paragraph 1 of the law. According to this, a product has a defect if it does not 

offer the safety that can be reasonably expected under consideration of all circumstances. In 

this respect it is problematic that security standards are not generally defined in the IT 

industry. There are hardly any sets of rules that define generally binding rules for the 

development of secure products. It is therefore necessary to rely on the general practice of 

certain security expectations. 

A particular problem is that the claim for damages is only granted in the case of damage to 

health or damage to other objects, provided that these are usually used privately (§ 1 para. 1 

sentence 2 ProdHaftG). This regulation leads to the fact that the Product Liability Act is 

hardly ever applied in the software sector. With regard to conceivable medical damages, the 

law only plays a role in the case of navigation software (e.g. flight control) and in the area of 

medical data processing. Damage to other, privately used items is only considered if, for 
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example, the user's computer explodes due to software. For damage to commercially used 

objects, the law is not applicable from the outset. In addition, the law assumes an excess of 

500 Euro in the case of damage to property according to § 11 ProdHaftG. However, it is likely 

to be very rare that the damage to a consumer when using software exceeds this amount. The 

law only plays a (modest) role because liability under the ProdHaftG cannot be excluded by 

contract (§ 14 ProdHaftG). This means that a reference to unlimited liability under the 

ProdHaftG must be included in every liability clause. Apart from that, the tortious liability 

according to § 823 BGB remains in force in addition to the ProdHaftG (§ 15 para. 2 

ProdHaftG), which is of central importance for property damage below 500 Euro and damage 

to commercially used objects.  

5. liability according to § 823 para. 1 BGB 

In the case of § 823 Para. 1 BGB it is decisive that life, limb, health, property or any other 

absolute legal interest similar to property is infringed. Manufacturers and dealers have product 

monitoring obligations, the violation of which triggers claims for damages according to § 823 

para. 1 BGB. This applies in particular to medical software, the use of which may under 

certain circumstances lead to damage to health. It is questionable whether the loss of data can 

also be punished as a violation of property under § 823 para. 1 BGB. In some literature, the 

right to data stocks and other collections of information is placed directly under the protection 

of § 823 para. 1 BGB.
803

 In contractual relationships, the Federal Court of Justice (BGH) 

regards the data stock of a computer user as an independent asset which is considerable and 

worthy of protection under damage law as an object of damage.
804

 The LG Konstanz has 

emphasised that in the case of current-related data loss, electronic data does not fall under the 

(property law) concept of factual data and thus no legal interest within the meaning of the 

provision is violated.
805

 Furthermore, the German Equipment and Product Safety Act is 

applicable to software; the law is also a protective law within the meaning of § 823 para. 2 

BGB. In this respect, manufacturers are required to operate a risk management system as a 

preventive measure.
806
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In case of data loss, § 254 BGB is also important. Data backup is a generally known matter 

of course.
807

 In view of the manifold dangers of data loss and the resulting serious economic 

damage for the EDP user, data backup is considered indispensable.
808

 Thus, the OLG 

Hamm
809

 had to deal with the liability for loss of data on the occasion of maintenance work by 

a commissioned computer company. The judges emphasize that the client of maintenance 

work is to be held responsible for the loss of data if he does not carry out a data backup 

himself before carrying out the work on the computer system. This may also be taken for 

granted by contractors when carrying out work on such equipment.
810

 However, there are 

additional obligations to check if there are serious doubts that a data backup was not carried 

out properly or that the backup system is not working.
811

 

It is unclear to what extent such a duty of observation on the part of the trader exists. In 

the case of an imported defective product, the BGH
812

 affirmed claims of the customer against 

a dealer according to § 823 para. 1 BGB: The defendant, as a dealer, had violated its 

obligation to ensure safety on the road. It is true that the manufacturer of the goods is in 

principle fully responsible for a product defect that has arisen in his field of knowledge and 

activity. In contrast, the dealer was only bound to a limited extent by product-related 

obligations to avert danger. In particular, he is not affected by the full scope of liability of a 

manufacturer of goods because he acts "like a manufacturer" by using his own trademarks. 

However, a dealer who alone sells the goods in question in Germany has a special position. In 

such a constellation, the (exclusive distributor) dealer acts as a link between the German 

consumer and the foreign manufacturer on account of the domestic monopoly position. In 

such a case, the Federal Court of Justice leaves it open whether the defendant had an 

obligation to so-called product monitoring on account of its position, i.e. whether it would 

have been obliged to set up a business organisation for the purpose of obtaining information 
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on the practical probation of the product. Instead, the Senate "at least" affirms the duty to 

passively observe the product, i.e. to check for complaints about the product.  

Furthermore, it should be noted that the manipulation of exhaust software can not only lead to 

further obligations of the seller as a defect, but can also establish liability of the seller as 

intentional immoral damage via § 826 BGB.
813

 

 

V. Regulation of warranty and liability by AGB 

In the following, it will be explained how the question of warranty and liability can be dealt 

with by contract.
814

 

GTCs must first be effectively incorporated into a contract. For this purpose, according to § 

305 para. 2 BGB, the other party must be informed explicitly or, if this would be 

disproportionate, at least by a clearly visible notice at the place where the contract is 

concluded, that GTCs have been included in the contract. According to § 305 para. 2 no. 2 

BGB the other party must be given the opportunity to take note of the content. The Austrian 

Federal Supreme Court assumes that the user of the GTC must provide his contractual partner 

with a possibility of reasonable knowledge. This is given in the case of provision via the 

Internet - in particular if the parties communicate with each other via e-mail - but not if access 

is provided via fax.
815

 If an effective inclusion of the general terms and conditions has taken 

place, the question must also be clarified as to which provisions actually regulate content 

control. 

When using general terms and conditions of business, for the area between B2C and B2B, in 

addition to §§ 138, 444 BGB (German Civil Code), the application of §§ 307 and 309 BGB 

is also possible. It is noticeable that § 475 BGB acts like a disruptive factor. This is because 

this excludes regulations for individual contracts to the detriment of consumers, which in turn 

are expressly considered to be effective in the context of content control also for contracts 

with consumers (§ 309 BGB). However, § 309 BGB is subject to the proviso "even if a 

deviation from the statutory provisions is permissible". This is to express that mandatory 

provisions of the BGB are to be examined with priority. This refers in particular to the 

provision in § 475 BGB in favour of the purchase of consumer goods. In this respect, the 
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legislator decided to implement the Consumer Goods Directive in the reform of the law of 

obligations in the narrowest possible scope, purely according to wording. However, this 

results in valuation contradictions which can hardly be resolved, as will be shown in the 

following. 

It is above all questionable which scope remains for § 309 BGB. This regulation does not 

apply to business conditions agreed upon with respect to an entrepreneur (§ 310 para. 1 BGB). 

In this respect, § 309 BGB mainly applies to C2C as well as to those areas of business with 

consumers that are not covered by the term consumer goods purchase. These are the sale 

of immovable property (§ 474 para. 1 p. 1 BGB) and the compulsory auction of used goods (§ 

474 para. 1 p. 2 BGB). In addition, apart from the law on sales, there are in particular the 

areas of the law on contracts for work and services, above all the law on construction work; in 

the latter case, however, the provisions of §§ 309 No. 8b lit. bb) and ff) BGB apply only to a 

limited extent. Furthermore, it should be noted that deviating agreements are also permissible 

in the area of liability in the case of the purchase of consumer goods (§ 475 para. 2 BGB). 

According to § 307 para. 1 BGB (German Civil Code), provisions in GTC are invalid if they 

unreasonably disadvantage the user's contractual partner contrary to the requirements of good 

faith. Accordingly, a provision in the GTC of an Internet platform is invalid if, on objective 

interpretation, the user reserves the right to remove digital content acquired from the customer 

against payment.
816

 An unreasonable disadvantage can also result from the fact that the 

provisions are not clear and understandable (§ 307 para. 1 p. 2 BGB). According to § 310 

para. 1 p. 2 a.E. BGB, however, the interpretation of this provision must take appropriate 

account of the habits and customs applicable in commercial transactions. The prohibition of 

clauses in §§ 307-309 BGB, which largely correspond to the previous provisions in §§ 9-11 

AGB, applies to the relationship between entrepreneur and consumer in the law on general 

terms and conditions. 

However, it is questionable whether Section 475 of the German Civil Code has a model 

function in the context of Section 307 of the German Civil Code for contracts between 

undertakings.
817

 One could draw the conclusion from § 475 BGB that the regulations of the 

law on sales mentioned there are fixed to general terms and conditions. However, this is 

contradicted by the clear division of the different types of contracts with the respective 

differentiation between B2B and B2C. The argumentum e contrario is decisive. If, as a result 

                                                 

 
816

 Cologne Higher Regional Court, judgment v. 26.2.2016 - 6 U 90/15, MMR 2016, 387. 
817

 See the concerns expressed by Westermann, JZ 2001, 530, 535 f. 



184 

of the Consumer Sales Directive, the German Civil Code now interprets the scope of 

application of the mandatory provisions in § 475 BGB narrowly, the only conclusion that can 

be drawn from this is that the principle of contractual autonomy applies in areas outside the 

sale of consumer goods. To incorporate the basic ideas of § 475 BGB and the provisions 

referred to therein via § 307 BGB would counteract this basic model. § Section 475 BGB does 

not apply if the buyer feigns a commercial purpose to the seller.
818

 The seller's statements 

about the existence of a trade on his side are irrelevant.
819

 Section 475 BGB does not apply to 

C2C transactions.
820

 

1. exclusion of warranty (§ 309 No. 8b lit. aa) BGB) 

According to § 309 No. 8b lit. aa) BGB, a clause is invalid which, in the case of contracts of 

sale or contracts for work and services for new goods and services, excludes any warranty or 

limits it to the granting of claims against third parties (in particular the manufacturer). Such a 

clause violates § 309 No. 8b lit. aa) BGB, insofar as contracts for the delivery of newly 

manufactured goods are concerned. It should be noted that this provision covers both legal 

and material defects. However, the scope of application of § 309 No. 8b BGB is considerably 

restricted compared to the previous § 11 No. 10 AGBG. This is due in particular to the fact 

that now, when selling software in the B2C relationship (so-called consumer goods purchase), 

the mandatory regulatory effect of § 475 para. 1 BGB must be observed, regardless of 

whether the goods are new or used. The same applies according to § 651 BGB for a contract 

which has as its object the delivery of movable goods to be manufactured or produced. Apart 

from the area of C2C, which is rather insignificant with regard to the use of general terms and 

conditions, § 309 No. 8b BGB thus only covers contracts relating to newly manufactured 

immovable property and work services that are not covered by § 651 BGB. 

§ Section 309 No. 8b lit. aa) BGB prohibits in particular the complete exclusion of the rights 

from §§ 437, 634 BGB. At the same time, this implies that a limitation to reduction or 

withdrawal is generally permissible. However, the symmetry with § 309 No. 8b lit. bb) BGB 

must be maintained here, according to which the right of withdrawal and reduction must be 

expressly reserved for the customer.
821

 Consequently, it can be assumed that the limitation of 

the customer's right to a reduction in price by means of a clause is not permissible before § 
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309 No. 8b lit. aa) BGB, but cannot be reconciled with § 307 (2) No. 1 BGB. Conversely, the 

limitation of the liability for material defects to the more extensive right of withdrawal under 

exclusion of the right to reduce the purchase price is not objectionable. 

The inadmissible exclusion of the rights from §§ 437, 634 BGB (German Civil Code) is 

equivalent to the rights left to the customer if the rights left to the customer fully exclude a 

certain area of defects from liability ("We are not liable for hidden defects") or if the user 

only wants to be liable for defects for which he is responsible. The latter contradicts in 

particular the no-fault obligation to assume liability arising from § 437 No. 1 BGB. 

Furthermore, the limitation to the defects detected during handover or acceptance as well as to 

the defects
822

 "acknowledged" by the User shall be ineffective, because the User has released 

itself from its liability for defects to the extent of the subsequently occurring, 

unacknowledged defects. The invalidity of the clauses which are already inadmissible 

according to - as described above - § 309 No. 8b can also be justified against this background. 

The prohibition to fully exclude liability for defects shall also apply in the B2B 

relationship.
823

 Between merchants, a clause such as "We assume no liability for special 

offers and goods for collection" is also invalid.
824

 In this respect the general content control 

according to §§ 307 para. 1, 310 para. 1 BGB (German Civil Code) comes into effect. Here it 

should be noted that the legal regulations referred to in § 307 para. 2 No. 1 BGB and the 

fundamental ideas linked to them have sometimes changed considerably as a result of the 

reform of the law of obligations. In detail, the extent to which the new regulations have a 

model function must be critically examined. In sales law, the special provisions on the sale of 

consumer goods, which are based on EU Directive 1999/44/EC, do not serve as a model for 

the B2B and C2C sectors.
825

 The guideline provisions are only aimed at strengthening the 

legal position of the customer as a consumer within the meaning of § 13 BGB. Thus, there is 

no concern that the buyer's right to choose the type of supplementary performance within the 

meaning of § 439 (1) BGB in the B2B area may be considered waived. It should also be 

considered in this area whether the seller's right to make a second tender (§§ 437 No. 1, 439 

BGB) can be effectively waived in purchasing conditions. Such an agreement also appears to 

be appropriate in the interest of the speed of trade. 

Ineffective are clauses like: 
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 "All warranties are excluded."
826

 

 "The buyer confirms on delivery that the delivered goods are in perfect condition on 

delivery".
827

 

A provision is permissible according to which the warranty does not extend to defects that are 

attributable to a failure of the customer to operate the product.
828

 It is questionable, however, 

whether such a clause makes sense, as it ultimately only reflects the statutory regulation.  

A disclaimer of warranty for "bargains" is ineffective, for example in the following way: "We 

do not assume any warranty for special offers and goods to be collected. Equally void is 

the statement: "Technical products are never free of defects."
829

 The buyer must know that 

the seller has subsidiary liability.
830

 The dealer may also not point out to the customer that the 

latter asserts his warranty claims directly with the manufacturer or his domestic sales 

company ("In the event of defects, the buyer must first contact the manufacturer/supplier.").
831

 

A difficult question is whether in the case of the purchase of consumer goods at the expense 

of a consumer such an exclusion of warranty would also be permissible in the case of 

individual agreements. § 475 para. 1 sentence 1 BGB prohibits a deviation from § 437 BGB 

to the disadvantage of the consumer. According to § 437 BGB the buyer has the right to 

demand fulfilment, withdrawal, reduction and compensation. This limitation of § 437 No. 1 

and 2 BGB justifies the assumption that a corresponding agreement violates § 475 para. 1 

BGB. 

§ Section 475 (1) sentence 1 of the German Civil Code (Bürgerliches Gesetzbuch - BGB) thus 

provides for the mandatory application of the above provisions. According to § 475 para. 1 

sentence 2 BGB, also such agreements are ineffective which aim to modify the rights of the 

buyer to his disadvantage by other contractual arrangements. 

Such a possibility could arise in the law on sales from an agreement on the freedom from 

defects of the object of sale. Formulations such as the "sold as inspected" formula already 

mentioned represent a contractual fixation of the "agreed quality" of the object within the 

meaning of § 434 para. 1 sentence 1 BGB. Such a clause declares the item to be free of 
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defects as seen by the buyer. The buyer can therefore not assert any deficits that may occur 

within the scope of the warranty claims to which he is entitled; they do not fall within the 

definition of a defect by the agreement. 

Since this is thus an indirect cancellation of the warranty rights granted to the consumer, it can 

be assumed that such formulas will also be used in the future pursuant to § 475, Subsection 1, 

Sentence 2 in conjunction with § 475 para. 1 sentence 1 BGB are invalid. 

Furthermore, the aforementioned clause "sold as seen" is also ineffective according to § 138 

BGB. Furthermore, the area of fraudulent intent and guarantees (§ 444 BGB) must be 

considered. 

2. limitation of subsequent performance 

Within the framework of § 309 No. 8b bb) BGB, a limitation of the rights of withdrawal 

and reduction of the purchase price by means of an upstream supplementary 

performance phase is permissible. However, the provision has undergone a considerable 

change in meaning due to the modernisation of the law of obligations. Whereas previously the 

restriction by clause to subsequent improvement in the context of § 11 no. 10b AGBG, which 

is identical in wording, meant a genuine improvement in the user's position - he was not 

exposed to the otherwise immediately applicable statutory warranty rights at least until the 

subsequent improvement failed -, this legal position now in principle applies to him even 

without a corresponding clause provision. This is explained by the fact that the institute of 

subsequent performance regulated in § 439 BGB has a dual legal nature. Although the 

subsequent performance is on the one hand a consequence of the claim to the procurement of 

a defect-free item (continuation of the claim to performance), on the other hand it is also the 

seller's right to the so-called second tender before he is threatened with withdrawal, reduction 

and compensation. Since the primary remedy under the new law on breach of contract is thus 

subsequent performance,
832

 the significance of § 309 No. 8b bb) BGB is already considerably 

weakened by this. The delimitation to §§ 474, 475 BGB must also be observed. For the 

purchase of consumer goods it remains mandatory that the buyer can regularly demand 

subsequent performance and - after unsuccessful setting of a deadline - reduction or 

withdrawal and also compensation for damages (§§ 280 ff. BGB) or reimbursement of futile 

expenses (§ 284 BGB). Only in the case of consumer transactions that do not fall under the 

purchase of consumer goods does § 309 No. 8b bb) BGB come into effect. 
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Clauses which provide for a "right of repair" of the buyer are likely to be inadmissible. The 

mere wording "the buyer may demand that the goods be repaired" already violates § 309 no. 

8b bb) BGB because the buyer who is unfamiliar with the law may have the impression that 

he cannot assert any rights other than the repair. However, § 309 No. 8b bb) BGB provides 

that the other party to the contract must expressly reserve the right to reduce the purchase 

price or, at its option, to withdraw from the contract if the subsequent performance fails. The 

customer must therefore also retain the right to withdraw from the contract or reduce the 

purchase price in the event of failed subsequent performance. 

According to §§ 437, 439 BGB, the concept of supplementary performance goes far beyond 

that of rectification. It includes both the removal of the defect and the delivery of a defect-free 

item (§ 439 para. 1 BGB). However, a limitation to one of the two possibilities of subsequent 

improvement is conceivable, for example by clearly referring to the possibility of rectifying 

the defect, provided that the contractual partner expressly reserves the right to reduce the 

purchase price or to withdraw from the contract if the respectively granted possibility of 

subsequent performance fails.
833

 

As with previous case law, the concept of "reduction" could also be problematic. However, 

the former term "reduction of remuneration" has been replaced by the term "reduction" (§§ 

437 no. 2, 441 BGB). This is an indication that it is also permissible to speak of reduction in 

general terms and conditions. In contrast to the case law on the old AGBG, the reference to 

"reduction" is ineffective in non-commercial transactions, as the law now uses the term itself 

as terminus technicus. 

A wording once approved by the Federal Court of Justice in an earlier decision should be 

admissible:
834

 "As long as we fulfil our obligations for subsequent performance, in particular 

for the remedying of defects or the delivery of a defect-free item, the customer has no right to 

demand a reduction of the remuneration or to declare withdrawal from the contract, unless 

subsequent performance has failed. 

Furthermore, a limitation of the number of subsequent performance attempts is also 

necessary. In some cases, case law has deemed the formal stipulation that the customer must 

allow three attempts at subsequent improvement to be ineffective,
835

 but in others the 

introduction of an obligation on the part of the customer to tolerate three attempts at 
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subsequent improvement has been deemed permissible.
836

 As a result, the question of how 

many attempts at subsequent performance the customer must permit will have to be made 

dependent on the nature of the defect and a weighing of the mutual interests. Within the scope 

of the law on sales, the provision of § 440 S. 2 BGB (German Civil Code), which assumes a 

failure of the subsequent improvement after two attempts. 

§ Section 439 (4) of the German Civil Code (BGB) also provides for the possibility that the 

seller may demand that the buyer return the defective item upon delivery of a defect-free 

item. Such an obligation to return the goods will also be able to be enshrined in the law on 

general terms and conditions. Furthermore, subsequent performance can be made dependent 

on the purchase price being paid to a reasonable extent, in the determination of which the fact 

of defectiveness must be taken into account in accordance with § 309 No. 8b dd) BGB. The 

definition of adequacy is subject to narrow limits in this respect.
837

 The upper limit for the 

partial performance is the value of the defective performance. If the service is of no value to 

the customer, the customer may not be required to pay.
838

 This differentiation must be 

observed when drafting the clause. 

In connection with the claims for damages to be taken into account, § 444 BGB also becomes 

relevant. If the user of the General Terms and Conditions has 
839

assumed a procurement risk 

within the meaning of § 276 BGB or a guarantee within the meaning of § 444 BGB, he has 

thereby established his unconditional - no-fault - obligation to assume liability. A clause 

which is contrary to the standard of fault in § 276 BGB and only provides for liability in the 

event of fault is in breach of § 307 para. 2 no. 2 BGB if the achievement of the purpose of the 

contract is obviously at risk. On the level of terms and conditions of purchase it follows at the 

same time that it is not in the hands of the user as purchaser to impose the requirements of a 

no-fault guarantee liability by means of a form, if and insofar as such a liability obligation is 

not the result of an individual contract, but only an agreement as to quality according to § 434 

BGB or § 634 BGB.
840

 

Within the framework of § 307 BGB, the basic model of § 308 BGB also comes into play. It 

is permitted to make withdrawal and reduction dependent on the failure of the supplementary 
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performance. However, the two primary rights may then not be restricted.
841

 A limitation e.g. 

to the right to reduction is also inadmissible between companies in terms of general terms and 

conditions.
842

 

The rights of recourse of the trade against the "backers" are strengthened to the extent that 

the entrepreneur can more easily make use of his suppliers in the case of consumer goods 

purchases according to § 478 BGB. This is justified by the fact that the defect in the 

purchased goods is not the fault of the trader himself, but of the manufacturer. In this respect, 

the end seller may have recourse against his "backers" for up to five years (§ 479 (1) and (2) 

BGB). Here, too, the law regulates questions of contractual disposability. According to § 478 

(4) BGB, an agreement to the detriment of the entrepreneur cannot be made if the recourse 

creditor is not granted equivalent compensation. However, this provision is not intended to 

apply to the exclusion or limitation of the claim for damages (§ 478 (4) sentence 2 BGB). 

Equivalent compensation may be introduced, for example, in the context of flat-rate 

settlement systems.
843

 

This restriction also renders the clause ineffective for consumer goods purchase 

agreements vis-à-vis consumers, since in this respect there is a restriction of § 439 BGB, 

which cannot be agreed to the disadvantage of the consumer according to § 475 BGB. 

However, as the systematic position of this provision shows, this only applies to the area of 

consumer goods sales, i.e. sales contracts for movable goods between a consumer and a 

business, § 474 (1) BGB. According to § 475 para. 1 sentence 1 BGB, the regulations 

concerning the claims and rights of the buyer in the case of defects are of a mandatory nature, 

so that neither the buyer's right to subsequent performance/replacement nor the rights to 

reduction or withdrawal may be adversely affected or excluded. 

§ Section 437 No. 2 BGB refers to sections 323, 326 (5) and 440 BGB for the withdrawal. 

The same applies to reduction of the purchase price (§§ 437 No. 2 in conjunction with 441 

BGB). The law is unclear in that the dependence of the reduction on the existence of a right of 

withdrawal is not clear. However, it is generally assumed that the buyer must first enforce the 

claim for subsequent performance even before the reduction.
844

 In this respect, one can draw a 

reverse conclusion from § 441 para. 1 p. 2 BGB. According to § 323 BGB a withdrawal from 
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the contract is only possible if the debtor has been unsuccessfully set a reasonable period of 

time for performance or subsequent performance. In certain cases, it is not necessary to set a 

deadline (§ 323 para. 2 BGB), whereby this also includes the constellation that the type of 

subsequent performance to which the purchaser is entitled has failed (§ 440 p. 1 BGB). In this 

respect, the legal model also assumes that, in principle, only a supplementary performance 

phase must be observed before withdrawal and that, among other things, if the supplementary 

performance fails, the bill of exchange for withdrawal can be made. However, rescission is 

not only possible if the supplementary performance fails; rather, §§ 437 No. 2, 323 para. 2 

BGB and § 440 S. 2 BGB state a number of reasons for which a deadline is not necessary. A 

limitation of withdrawal and reduction to the failure of the subsequent improvement 

according to the General Terms and Conditions would thus be contrary to §§ 437 no. 2, 323 

para. 2 and § 440 sentence 2 BGB. 2 BGB and would thus be a violation of § 475 para. 1 

BGB. 

3. costs of subsequent performance 

Frequently, sellers try to pass on the costs of subsequent performance to the buyer. In the 

starting point, §§ 439 para. 2, 635 para. 2 BGB (German Civil Code) are of central 

importance, according to which the costs of subsequent performance in the case of a purchase 

contract are to be borne by the seller, in the case of a contract for work and services by the 

entrepreneur. 

According to § 309 No. 8b cc) BGB, clauses according to which the expenses necessary for 

the purpose of subsequent performance are to be transferred to the buyer are prohibited. The 

following clause is therefore null and void: "Necessary spare parts and the working time 

incurred shall not be charged. This is because this gives the impression that the purchaser 

must otherwise contribute to the costs.
845

 The same applies to the wording: "The transport of 

the goods for the purpose of repair shall be at the expense and risk of the customer." It
846

 is 

particularly dangerous to attempt to combine maintenance/maintenance of software with 

the warranty. The following clause is typical for this: "Repairs shall be carried out on the 

basis of a separate order placed by the buyer/under a separate maintenance contract." Such 

attempts are all invalid.
847

 This also applies to the corresponding maintenance contracts, 

                                                 

 
845

 BGH, judgment of 10.12.1980 - VIII ZR 295/79 NJW 1981, 867. 
846

 LG Munich, EzAGBG § 11 No. 10c No. 3; similar to OLG Munich, judgement of 6.3.1986 - 29 U 3950/85, 

NJW-RR 1986, 604. 
847

 OLG Cologne, judgment v. 9.1.1987 - 6 U 89/86, NJW-RR 1987, 1192. 



192 

which declare rectification of defects to be a maintenance/care service (against payment!). 

The customer may demand the return of the remuneration paid for such services; the 

maintenance contract itself is void in this respect. 

If an attempt is made in commercial transactions to pass on the costs of subsequent 

performance to the purchaser, § 307 BGB remains to be examined. In this respect, the legally 

prescribed rights of the buyer according to §§ 437 No. 1, 439 BGB, according to which the 

buyer can demand supplementary performance, must be considered. Subsequent performance 

consists, at the discretion of the buyer, in the elimination of the defect or the delivery of a 

defect-free item (§ 439 para. 1 BGB). Furthermore, § 439 para. 2 BGB stipulates that the 

seller must bear the expenses necessary for the purpose of subsequent performance. The 

question of the place of performance is difficult to clarify here. To clarify the extent of 

corresponding transport obligations, the respective place of performance must be determined. 

In 2004, in a case in which somebody bought a couch set in a furniture pick-up market, the 

AG Menden took the view that it was not the original place of performance, but the current 

place of occasion of the object of purchase that was relevant.
848

 The seller was therefore 

obliged to deliver the purchased goods for repair in any event as a debt to be discharged at the 

place of delivery. The subsequent performance was to be rendered at the respective location 

of the object of sale. In the meantime, the Federal Court of Justice has decided that the place 

of performance of the subsequent performance is to be determined on the basis of the general 

provision of § 269 (1) BGB. Neither the place of performance applicable to the purchaser's 

claim for primary performance is automatically decisive for the claim for subsequent 

performance nor the current location of the object. Instead, the contractual agreements 

between the parties are to be taken into account first and foremost. In the absence of an 

agreement between the parties, the respective circumstances, in particular the nature of the 

obligation, should be decisive. If the place of performance cannot be determined in this way 

either, it should "ultimately be located at the place where the debtor had his domicile or 

commercial establishment at the time the obligation arose" (§ 269 (2) BGB).
849

 The BGH 

argues that this is the only way to meet the requirements of the Consumer Goods Directive, 

according to which subsequent performance must be free of charge and without significant 

inconvenience. 
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These essential contractual obligations of the seller cannot be passed on to the buyer (§ 307 

para. 2 no. 1 and 2 BGB). In this respect, reference can be made to the older literature on the 

waiver of § 476a BGB within the framework of § 9 para. 2 no. 1 AGBG. However, in contrast 

to the evaluation at that time, it should be noted that the claim for supplementary performance 

is now legally established, whereas under the old law it was a dispositive right which was 

subsequently included in the terms and conditions of business, particularly for the benefit of 

the user of the AGB. However, this does not change the fact that § 439 para. 2 BGB (German 

Civil Code) already assumes that the seller is legally obliged to bear the costs of subsequent 

performance. It will therefore be necessary to infer from this provision the legislative order to 

oppose the cancellation of this obligation to bear costs in the B2B relationship by means of a 

corresponding control of the General Terms and Conditions. Finally, an exclusion of liability 

with regard to the costs of subsequent performance is limited by § 444 BGB in the event of 

concealment of a defect and in the event of assumption of a guarantee. 

These considerations also apply to the sale of consumer goods. § 475 BGB expressly 

excludes a regulation made before notification of a defect to the entrepreneur which would 

reduce the rights of the consumer according to § 439 BGB. This also includes any attempt to 

charge costs for subsequent performance. After notification of the defect, the parties can also 

agree on withdrawal, reduction or compensation for damages in the case of a purchase of 

consumer goods, in particular by means of a settlement.
850

 

If entrepreneurs agree with entrepreneurs in individual contracts to assume the costs of 

subsequent performance, it can be concluded from § 475 BGB e contrario that individual 

contracts in the B2B sector are permissible with regard to the assumption of costs. 

4. duties to give notice of defects 

Frequently, attempts are made to oblige the buyer to give notice of defects. It should be noted 

here that § 377 of the German Commercial Code (HGB) imposes obligations on merchants 

to give notice of defects. There are no such obligations for consumers on a legal basis. It is 

questionable whether these can be introduced by contract. 

According to § 309 No. 8b ee) BGB, the user may set a period of notice for non-obvious 

defects; however, this period may not be shorter than the statutory warranty period. This 

provision corresponds to the previous provisions in § 11 No. 10e AGBG. Ineffective are 

therefore clauses such as: 
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 "Defects must be reported in writing immediately after discovery."
851

 

 "Hidden defects must be reported in writing immediately after they become visible".
852

 

 "All defects must be reported within three months." 

 "Defects must be reported immediately upon delivery. Otherwise any warranty and 

liability for such defects is excluded."
853

 

However, an obligation to give notice of obvious defects within a reasonable period of time 

may be introduced in GTC. The term "obvious defect" must be used; therefore the following 

formulations are invalid: 

 "Visible defects must be reported immediately."
854

 

 "Apparent defects must be reported in writing within fourteen days."
855

 

With regard to the time period for lodging a complaint, four weeks from the date of delivery 

shall be sufficient. Any other agreements which provide for a shorter period or which do not 

precisely define the beginning of the period shall be null and void, at least in the non-

commercial sector, such as 

 "Obvious defects must be reported immediately in writing."
856

 

 "Obvious defects must be reported in writing within four weeks." 

It should be noted that a written explanation of the complaint may be required. The 

introduction of an obligation to declare complaints by registered letter or special forms is 

invalid for non-merchants according to § 309 No. 13 BGB.
857

 On the other hand, a clause of 

the wording: "Obvious defects must be notified in writing within four weeks of the delivery of 

the goods. 

It is important to note that the concept of defect in the new BGB has been significantly 

expanded. Defects also include cases of wrong and insufficient delivery (§ 434 (3) BGB). 

These two new constellations are now also the subject of a conceivable regulation on the duty 

to give notice of defects and should also be expressly mentioned as such in the general terms 

and conditions. 
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Between entrepreneurs, it should be remembered that within the framework of § 310 BGB, 

the obligations to give notice of defects between merchants play a central role. § 377 HGB 

obliges merchants for defects and wrong deliveries to an immediate examination and 

notification of defects. If they do not comply with these obligations, they are excluded from 

asserting claims arising from these defects. The HGB is based on the recognizability of the 

defects and in this respect differs from the basic concept of the BGB, which is based on the 

obviousness. Therefore, it cannot be concluded from § 309 No. 8b ee) BGB that a limitation 

of warranty is excluded even in the case of obvious defects in the business sector. In the B2B 

sector, the evaluation of § 309 No. 8b ee) BGB is therefore not decisive. The standard of 

examination results solely from § 307 para. 2 No. 1 BGB in connection with § 377 HGB. 

Furthermore, application of the basic principles for content control is out of the question, 

provided that only the obligations to give notice of defects under the German Commercial 

Code (HGB) are integrated into the General Terms and Conditions (§ 305b BGB). However, 

significant deviations from the statutory model of the HGB, in particular from the length of 

the examination obligations, are excluded. It is also inadmissible to base the right to complain 

on other circumstances, such as processing or redesigning the goods.
858

 

In the case of the purchase of consumer goods, the introduction of an obligation to give 

notice of defects is out of the question. § Section 437 of the German Civil Code (BGB) 

provides for rights of the buyer without regard to the observance of obligations to give notice 

of defects. § 475 para. 1 BGB prohibits the deviation from this legal model at the expense of 

the consumer. This harsh regulation is somewhat mitigated by § 442 para. 1 p. 2 BGB. 

According to this, the buyer cannot assert warranty rights in the event of grossly negligent 

ignorance of a defect (unless there is a case of fraudulent intent or a guarantee). In this 

respect, the buyer is already subject by law to certain inspection obligations if he should 

already have been aware of defects of an obvious nature when the contract was concluded. If 

products show defects, the consumer is entitled to an exchange right, among other things. A 

clause in general terms and conditions, according to which the goods must be returned within 

one week of receipt, is null and void after a decision by the Court of Appeal.
859

 The judges 

thus ruled in favour of an online shop operator who demanded that a competitor not use such 

general terms and conditions. But other conditions, such as the exclusion of the two-week 

right of withdrawal, were also inadmissible. The LG Hamburg also dealt with the shortening 
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of the notice of defects and prohibited a large Internet mail order company from using the 

clause "Please complain about material defects immediately to us or the employee who 

delivers the articles".
860

 In the same judgement, the Hanseatic League also prohibited an AGB 

clause for replacement delivery, according to which the customer was referred to an "article 

of equal quality and price" if the goods were no longer available. According to a further 

judgement of the Waldshut-Tiengen Regional Court,
861

 online traders cannot exclude the right 

of return of defective goods by requiring in their GTCs that the goods be returned exclusively 

in their original packaging. 

In addition to shortening the period of notification of defects, some dealers have in the past 

also attempted to exclude the right of withdrawal applicable to so-called distance selling 

contracts by means of general terms and conditions. According to this, the customer can, 

according to § 355 para. 1 p. 3, para. 2 in connection with § 312g BGB, the customer can 

return goods for two weeks without any ifs and buts and without giving reasons if he has 

ordered them from an online shop. The Memmingen District Court has decided that the right 

of revocation cannot be excluded by means of general terms and conditions, on the grounds 

that such a general exclusion would be contrary to common decency in competition.
862

  The 

new regulation of § 312k para. 1 BGB, which has been in force since June 2014, now 

prohibits any deviation from or circumvention of the right of withdrawal vis-à-vis the 

consumer or a customer. However, the right of revocation does not apply without restriction. 

As soon as, for example, the seals of CDs, DVDs or CD-ROMs have been removed, the 

return of the goods is excluded according to § 312g para. 2 p. 1 no. 6 BGB. The same applies 

to goods that have been specially produced according to the wishes of the customer (§ 312g 

para. 2 p. 1 no. 1 BGB). For the Internet dispatch of assembled PCs configured according to 

the customer's specifications, the BGH has issued a landmark ruling: If the individual 

components such as ISDN card or additional batteries can be easily separated from each other 

again, the two-week right of revocation remains in effect despite the consumer's instruction.
863

 

Despite the right of withdrawal for the purchase of digital content in distance selling, which 

has now been implemented since June 2014, some e-commerce merchants are of the opinion 

that this right of withdrawal does not exist for the purchase of digital content, or at least 
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expires with its installation. In particular, the considerable potential for abuse is seen as 

problematic if the contract is revoked after a download of digital content.
864

 

There are no objections to the introduction of obligations to give notice of defects in 

individual contracts, unless these result in a de facto exclusion of warranty e ipso (e.g. "The 

buyer confirms that the goods are free of defects upon conclusion of the contract"). 

5. liability 

The question arises whether limitations of liability can be introduced in addition to the 

warranty. 

First of all, it must be taken into account which evaluations § 309 BGB provides for the area 

of B2C transactions apart from the purchase of consumer goods. 

a) Separation warranty - liability 

The attempt to regulate warranty and liability in different clauses already seems problematic. 

In the past, warranty and liability were regarded as different regulatory complexes. 

Accordingly, the companies went in the direction of providing separate clauses for warranty 

and liability, precisely in order to prevent the risk of a uniform liability rule becoming null 

and void. Such a separation will hardly be possible today. § 437 BGB is based on the basic 

idea that liability and warranty are coexisting rights and complement each other. Therefore, if 

a company were to include the clause "there is a guarantee for the statutory period" in its 

terms and conditions of business, the suspicion could arise that liability beyond the guarantee 

is out of the question. This in turn would be a violation of § 307 BGB or § 475 para. 1 BGB. 

Prohibited are limitations of liability for 

 fraudulent conduct (§ 444 BGB) 

 the existence of guarantees (§ 444 BGB) 

 liability for damages resulting from injury to life, body and health (§ 309 No. 7a BGB) 

 the liability for gross negligence (§ 309 No. 7b BGB) 

 Claims from product liability law (§ 14 ProdHaftG) 

 the violation of cardinal secondary obligations (§ 307 para. 2 no. 1 BGB). 
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(b) Guarantee 

It should be noted that the element of guarantee has replaced the old idea of assurance. 

Consequently, the prohibition of clauses in § 11 No. 11 AGBG (liability for warranted 

characteristics) has been dropped. However, the result does not change in this respect, 

provided that the entrepreneur assumes a guarantee for certain properties of the item or work 

and cannot exclude the resulting liability due to the precedence of the individual agreement.
865

 

Incidentally, the Federal Court of Justice also sees a transparency problem in B2B contracts 

by using the term "cardinal obligations" in the GTC without further explanation.
866

 The BGH 

had to examine the contract between a car manufacturer and an authorised dealer. As in many 

authorised dealer contracts, this contract also regulated liability in the case of so-called 

"cardinal obligations". The BGH considered this term to be intransparent. An average 

authorised dealer as a legal layman could not be expected to know the content of the BGH's 

case law on so-called "cardinal obligations". Without further explanation, he could therefore 

not understand what is meant by "cardinal obligations" even if he read the contract carefully 

and attentively. An abstract explanation of the concept of cardinal obligations, as defined by 

case law, is possible, but also sufficient, without it being necessary to enumerate exhaustively 

the contractual obligations which are essential for the type of dealer contract and whose 

breach endangers the purpose of the contract. The Federal Court of Justice itself suggests a 

formulation: "insofar as it does not concern the breach of an obligation, the fulfilment of 

which makes the proper execution of the contract possible in the first place and on the 

observance of which the customer may regularly rely". It is still unclear whether a liability 

limitation clause can be "saved" by using this new formula. 

An independent guarantee obligation within the meaning of § 443 BGB can also arise solely 

from a presentation of the guarantee in the advertising for a product. This does not require an 

effective conclusion of a guarantee contract. Such a guarantee obligation resulting from the 

advertising cannot be restricted by subsequent, non-negotiated guarantee contracts.
867

 

c) Prohibitions of clauses in § 309 BGB 

While the prohibitions of exclusion with regard to breaches of duty caused by defects (§ 309 

No. 8b BGB) have already been discussed to a large extent above, the exclusions of liability 
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for other breaches of duty must now be considered. These are in particular the exclusion of 

liability by clause for injury to life, body and health (§ 309 No. 7a BGB), gross negligence (§ 

309 No. 7b BGB) and other breaches of duty with regard to the right to withdraw from the 

contract (§ 309 No. 8a BGB). 

aa) § 309 No. 7a BGB 

With the insertion of this provision, the prohibition of the former § 11 No. 7 AGBG has been 

extended. According to § 309 No. 7a BGB, a clause is ineffective if it provides for the 

exclusion or limitation of liability for damages resulting from injury to body or health, 

provided that these are based on a negligent breach of duty by the user or an intentional or 

negligent breach of duty by his legal representative or vicarious agent. The prohibition of § 

309 No. 7a BGB corresponds to No. 1a of the Annex to Directive 93/13/EEC (Unfair Contract 

Terms Directive). It has already been derived under the old law from § 9 para. 2 no. 1 

AGBG
868

 and was also covered by § 14 ProdHaftG. Since according to § 276 para. 3 BGB the 

liability for intent cannot be waived in advance for the debtor (user), the consideration of an 

intentional breach of duty by the user in § 309 No. 7a BGB is dispensable. The question 

arises, however, whether the prohibition of release from liability also applies to strict liability. 

This is initially contradicted by the wording of the law, which links the breach of duty to the 

standard of fault in § 276 BGB. An analogous application is not necessary either; rather, the 

materials are based on the decisiveness of fault in several places.
869

 Only from the wording of 

No. 1a of the Annex to Directive 93/13/EEC could an interpretative argument be derived for 

the inclusion of strict liability. According to this argument, fault on the part of the user is not 

taken into account in the case of his harmful act. However, the reason for not mentioning it is 

primarily to be seen in the fact that the concept of fault is differently pronounced in the 

European legal systems,
870

 and a definition of fault would therefore be contrary to the 

objective of harmonisation. It follows that § 309 No. 7a BGB does not preclude an exclusion 

or limitation of liability for damages based on a no-fault breach of duty. 
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bb) § 309 No. 7b BGB 

While § 309 No. 7a BGB makes it clear that liability for bodily injury cannot be limited even 

in the case of slight negligence, exemption within the scope of application of § 309 No. 7b 

BGB is only invalid in the case of gross negligence. The concept of breach of duty in § 309 

No. 7b BGB also covers the areas of poor performance in the law on sales and thus also 

includes claims for damages from defects in the purchase. In the past, however, § 11 No. 7 

AGBG used to cover all types of culpable breach of duty from which claims for damages 

arise, i.e. in particular positive breach of contract, culpa in contrahendo, delay and 

impossibility, but also claims for damages based on fault under warranty, in particular from 

the previous §§ 635, 538 Para. 1 BGB and § 13 No. 7 VOB/B.
871

 The inclusion of claims for 

damages arising from defects in the purchase is therefore logical and mandatory under the 

new conception of the law on sales. 

As § 309 No. 7 BGB only refers to the facts of the breach of duty, a limitation of liability for 

damages in tort is not expressly excluded. Claims from §§ 823 ff. BGB will regularly compete 

with contractual claims from breach of duty in the area of pre-formulated contracts. Since 

liability in tort cannot fall short of contractual liability with regard to the same breach of duty, 

it follows from at least analogous application of
872

 § 309 No. 7 BGB that liability for tort 

committed with gross negligence, if it is to be excluded in this respect,
873

 cannot be 

effectively excluded in general terms and conditions either.
874

 The competing liability from §§ 

823 ff. BGB will, however, mostly run empty due to its weakly developed asset protection, 

especially in the area of application of § 309 No. 7b BGB. 

The following contractual provisions are ineffective:
875

 

 "All liability for defects is excluded." 

 "No liability will be accepted for the seller's negligence."
876

 

 "We are not liable for consequential damages, loss of data and loss of profit".
877
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 "We are liable for damages up to the amount of Euros.
878

 

 "We exclude all liability to the fullest extent permitted by law."
879

 

 "We exclude our liability for slightly negligent breaches of duty."
880

 

 "We are only liable for damages caused by gross negligence if they are reported 

immediately."
881

 

  "We only owe the timely and proper delivery of the goods to the transport company 

and are not responsible for delays caused by the transport company".
882

 

Only one clause as follows remains permissible: 

We exclude our liability for slightly negligent breaches of duty, unless damages from injury to 

life, body or health or guarantees are affected or claims under the Product Liability Act are 

affected. Furthermore, liability for the breach of duties, the fulfilment of which is essential for 

the proper execution of the contract and on the observance of which the customer may 

regularly rely, remains unaffected. The same applies to the breaches of duty by our vicarious 

agents."
883

 

However, it is questionable whether it really makes sense to include such a clause in a 

contract. After all, the supplier has to pay for all important breaches of duty and defaults and 

cannot exclude liability in this respect. 
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cc) § 309 No. 8a BGB 

As a consequence of the general basic facts of the breach of duty, § 309 No. 8a BGB 

summarises the prohibitions of clauses of the old § 11 No. 8 AGBG (delay and impossibility) 

and § 11 No. 9 AGBG (partial delay, partial impossibility) under the too narrowly defined
884

 

heading "Other exclusions of liability for breach of duty". According to the provision, the 

right of withdrawal of the other party to the contract based on a breach of duty by the user 

may neither be excluded nor restricted. However, this shall not apply to cases in which the 

breach of duty consists of a defect in the purchased item or work. In this respect, § 309 no. 8a 

BGB (German Civil Code) shall take precedence over § 309 no. 8b bb) BGB (limitation to 

subsequent performance in the event of defects). Rather, the right of withdrawal from the 

contract is protected by § 323 BGB, to which reference is also made in a restricted manner in 

accordance with § 326 Para. 5 BGB, as well as by § 324 BGB due to violation of another 

obligation (§ 241 Para. 2 BGB). 

It should be noted that § 309 No. 8a BGB only applies to the extent that the user is also 

responsible for the breach of duty on which the right of withdrawal is based. Accordingly, the 

exclusion of the right of withdrawal for a breach of duty for which the user is not responsible 

is not contrary to § 309 No. 8a BGB.
885

 The focus here is on §§ 323, 324 BGB, but also, for 

example, § 376 para. 1 HGB, according to which the creditor is granted the right of 

withdrawal irrespective of the fault of the other party. On the other hand, an ineffective 

restriction of the right of rescission exists if the user prescribes to the customer that he must 

assert the right of rescission - which is not bound to a deadline according to § 323 para. 1 

BGB - within a certain period of time.
886

 The following clause is therefore in breach of § 309 

No. 8a BGB: "In order to safeguard his right of withdrawal, the customer is obliged to 

exercise this right immediately after expiry of the grace period, at the latest within one week 

after expiry of this period". 

The content control according to § 307 BGB (German Civil Code) is particularly relevant for 

the B2B sector, but also in cases that are no longer covered by the special evaluations of § 309 

BGB (here especially the problem of liability for simple negligence). 
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The prohibitions of clauses in § 309 No. 7 BGB are also gaining importance in principle in 

transactions between entrepreneurs in accordance with §§ 307, 310 Para. 1 BGB. 
887

As far 

as the culpable injury to health or life of the contractual partner is concerned, this arises 

without further ado, as the new version of § 309 No. 7a BGB only specifically takes up the 

principles already developed in the context of § 9 AGBG. In business dealings, too, an 

exemption or limitation clause contrary to the prohibition in § 309 No. 7a BGB fails because 

of § 307 para. 2 No. 1 BGB.
888

 In the same way, a violation of the valuation of § 309 No. 7b 

BGB in the context of § 307 para. 2 No. 1 BGB must also be taken into account. In this case, 

the established case law of the Federal Court of Justice (BGH) on §§ 9, 11 No. 7 AGBG can 

be referred to, according to which the user is fully liable for his own gross negligence and that 

of his executive employees as
889

 well as for serious organisational negligence.
890

 The BGH 

has, however, so far left open whether the entrepreneur in the B2B relationship can generally 

exempt himself for gross negligence of simple vicarious agents.
891

 This is to be rejected in 

any case if essential contractual obligations are violated.
892

 However, it also contradicts the 

natural legal feeling to consider the liability for gross negligence of a simple vicarious agent 

to be waived solely with regard to the subordination of contractual obligations. Moreover, 

experience has shown that a delimitation of contractual obligations according to their quality 

causes difficulties, especially since the modernisation of the law of obligations with its 

concentration on the general facts of the breach of duty has tended to eclipse the 

authoritativeness of certain types of contracts and associated core obligations. 

Far more important than the above-mentioned problem is the question of the permissible 

exemption from simple negligence of the user and his vicarious agents. This addresses not 

only the B2B area but also the B2C relationship, as the special provisions of §§ 309 No. 7b, 

276 para. 3 BGB only cover grossly culpable conduct (intention/gross negligence). However, 

a distinction must be made in this question between the exclusion of liability in connection 
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with a certain standard of fault on the one hand and the possibility of limiting the scope and 

content of contractual obligations by means of general terms and conditions on the other.
893

 In 

both cases a content control according to § 307 BGB is appropriate. In the latter case, the 

respective clause is to be measured against the prohibition of undermining in § 307 para. 2 

No. 2 BGB.
894

 

An exemption from the liability for simple negligence existing according to § 280 para. 1 

BGB is in any case invalid if the user restricts essential rights or obligations (so-called 

cardinal obligations), which arise from the nature of the contract, in such a way that the 

achievement of the purpose of the contract within the meaning of § 307 para. 2 no. 2 BGB is 

endangered.
895

 According to the established case law of the Federal Court of Justice,
896

 a 

release from liability for simple negligence in the form of a form may not lead to the 

undermining of legal positions of the contractual partner which are essential to the contract, 

for example because it takes away or restricts such rights which the contract must specifically 

grant to the contractual partner according to its content and purpose (§ 307 para. 2 no. 2 

BGB). Furthermore, the limitation of liability may not lead to the user of the clause being 

released from obligations whose fulfilment is essential for the proper execution of the contract 

and on whose compliance the contractual partner regularly relies and may rely. 

Such a danger and thus ineffectiveness is also to be assumed if the liability of the user for 

slightly negligent breaches of essential obligations by vicarious agents is excluded.
897

 

Cardinal obligations include in particular those obligations whose fulfilment is essential for 

the proper execution of the contracts.
898

 This will also include the timely fulfilment of the 

contract. According to the new legal situation, this is of interest above all because the 

previous § 11 No. 8b AGBG, on which the predominant view was
899

 based the ineffectiveness 

of the exclusion of liability for damages caused by delay according to § 286 para. 1 BGB a.F., 

has not been taken into account in the context of the modernisation of the law of obligations. 
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In this respect, too, § 307 Para. 2 No. 2 BGB increasingly sets the standard.
900

 However, 

cardinal obligations may not be equated with the main obligations of a contract - in 

demarcation to the protective or secondary obligations - without further ado.
901

 For this 

reason, it is not acceptable to consider the claim from § 282 BGB for damages instead of 

performance due to breach of an obligation under § 241 para. 2 BGB in the case of simple 

negligence to be generally enforceable, especially since this claim also presupposes that 

performance is unreasonable for the creditor and a release from liability would in any case 

jeopardise the achievement of the purpose of the contract. For the aforementioned principles 

of liability for simple negligence, a distinction between the contractual relationships B2B and 

B2C is not appropriate. The cardinal position of rights and obligations does not depend on 

whether the customer is a consumer or an entrepreneur. 

It should also be noted that the Federal Court of Justice also sees a transparency problem in 

the concept of cardinal obligations in B2B contracts.
902

 An average trader as a legal layman 

cannot be expected to know the content of the BGH case law on so-called "cardinal 

obligations". Without further explanation, he would therefore not be able to understand what 

is meant by "cardinal obligations" even if he read the contract carefully and attentively. An 

abstract explanation of the concept of cardinal obligations, as defined by case law, is possible, 

but also sufficient, without it being necessary to enumerate exhaustively the contractual 

obligations which are essential for the type of dealer contract and whose breach endangers the 

purpose of the contract. 

Furthermore, the possibility of limitations of liability should be discussed. These only limit 

the scope of liability and do not affect the origin of the claim on the merits. If the breach of 

contract caused by slight negligence has led to a financial loss which is not based on an injury 

to life and limb,
903

 a limitation of liability appropriate to the type of contract can regularly be 

effectively defined in the GTC. Here too, however, the standard of § 307 para. 2 no. 2 BGB 

(German Civil Code) must be strictly observed, according to which the achievement of the 

purpose of the contract must not be jeopardised. The previous case law on limiting liability to 
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903

 The final prohibition of § 309 No. 7a BGB s.o. applies to personal injury. 
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a certain maximum amount also applies to the new BGB. According to this, limitations of 

liability in terms of amount are permissible, provided that they are in reasonable proportion to 

the risk of damage typical for the contract
904

 and that the typically foreseeable damage is 

covered.
905

 A limitation of liability to unforeseeable damages was previously considered 

effective.
906

 In the opinion of the BGH, an exclusion of liability is possible for more remote 

damages.
907

 It is questionable here whether this provision can continue to apply. In this 

context, recourse to international sales law is important (see Art. 74 UN Sales Convention
908

). 

According to this, liability can be limited to foreseeable damages. This idea should also be 

applied to the BGB, so that corresponding clauses are permissible. However, the criterion of 

the customary nature of the industry of exemptions alone cannot justify an effective exclusion 

of liability in the area of slight negligence.
909

 However, a different decision may have to be 

made if further circumstances are suitable to ensure that the purpose of the contract is 

achieved. Reliable criteria have not yet been developed for this purpose. Insofar as the BGH 

in the already quoted "Werftwerkvertrag I case"
910

 bases the validity of the general terms and 

conditions not only on the criterion of customary industry practice but also on the 

circumstances of the comprehensive insurance cover of the injured party and his possibility of 

co-controlling the risks of damage affected by the release from liability, this is acknowledged 

to be an
911

 exceptional case which is not amenable to a lump sum settlement. 

Before § 307 para. 2 BGB, the following clauses are valid: 

 "In the event of breaches of duty caused by slight negligence, we do not assume any 

liability for atypical consequential damages that are not related to the risk inherent in the 

contract.
912

 

                                                 

 
904

 BGH, judgment of 11.11.1992 - VIII ZR 238/91, NJW 1993, 335. 
905

 See BGH, judgment of 12 May 1980 - VII ZR 166/79, NJW 1980, 1953; Federal Court of Justice, 

judgment of 11.11.1992 - VIII ZR 238/91, NJW 1993, 335, 336; see also OLG Cologne, judgment of 

7.5.1997 - 6 U 104/96, Verbraucher und Recht 1997, 363. 
906

 S. BGH, judgment of 19.1.1984 - VII ZR 220/82, NJW 1984, 1350, 1351. 
907

 See BGH, judgment of 11.11.1992 - VIII ZR 238/82, DB 1993, 221, 222; BGH, judgment of 23.2.1984 - 

VII ZR 274/82, NJW 1985, 3016, 3018. 
908

 According to Art. 74 sentence 2 of the UN Convention on Contracts for the International Sale of Goods, the 

damages may not exceed the loss "which the party in breach of contract foresaw as a possible consequence 

of the breach of contract at the time of conclusion of the contract or should have foreseen taking into 

account the circumstances which he knew or ought to have known". 
909

 BGH, judgment of 5.3.1991 - XI ZR 75/90, NJW 1991, 1677, 2414; see however also BGH, judgment of 

25.2.1998 - VIII ZR 276-96, NJW 1998, 1640: Admissibility of limitations of liability of electricity 

suppliers based on general industry practice. 
910

 BGH, judgment of 3.3.1988 - X ZR 54/86, NJW 1988, 1785. 
911

 The Federal Court of Justice, Urt. v. 19.2.1998 - I ZR 233-95, NJW-RR 1998, 1426. 
912

 However, neither the loss of use nor the costs for determining the extent of the damage are to be included in 

these consequential damages, see BGH, Urt. v. 29.11.1988 - X ZR 112/87, NJW-RR 1989, 953. According 
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 "The liability for negligent breach of duty by the user or his vicarious agent is limited to 

... Euro, provided that this amount covers the foreseeable damages typical for the 

contract and the injuring party is not guilty of gross negligence.
913

 

 "No liability shall be assumed for slightly negligent breaches of duty by the user or his 

vicarious agent, unless these are duties whose fulfilment is essential for the proper 

execution of the contract and on whose compliance the customer may regularly rely. 

However, the jurisprudence on cardinal obligations must be taken into account. If a clause 

merely summarises the essential contractual obligations in catchwords under the term 

"cardinal obligations", the average customer as a legal layman will not understand what is 

meant by "cardinal obligations" without further explanation. For this reason, the abstract 

reference to the compliance with cardinal obligations is said to be ineffective even in the B2B 

area due to lack of transparency.
914

 

Contrary to the view of the appellant, a violation of the requirement of comprehensibility and 

transparency resulting from the use of the abstract term "cardinal obligations", as set out in § 

307.1 sentence 2 BGB, does not preclude a violation of the requirement of comprehensibility 

and transparency resulting from § 307.1 sentence 2 BGB, which, in the opinion of the 

appellant, would not be practicable to specify those obligations which are to be qualified as 

essential contractual obligations. Admittedly, the obligation to formulate the content of the 

clause clearly and comprehensibly exists only to the extent possible. It remains to be seen 

whether this framework would be exceeded by a concrete list of essential contractual 

obligations - or examples of rules for this - because, as the revision believes, it would 

necessarily be incomplete and would suggest that the obligations not mentioned are not 

essential contractual or "cardinal" obligations. In any case, an abstract explanation of the 

concept of a cardinal obligation as defined by case law would be possible, without having to 

list exhaustively the contractual obligations which are essential for the type of dealer contract 

and whose violation would jeopardise the purpose of the contract. As a formulation would be 

conceivable: 

"We exclude our liability for slightly negligent breaches of duty, unless damages from injury 

to life, body or health or guarantees are affected or claims under the Product Liability Act are 

                                                                                                                                                         

 
to OLG Cologne, judgment of 18.9.1986 - 12 U 136/85, NJW-RR 1987, 53, the exclusion of liability in 

motor vehicle repair conditions for a mercantile reduction in value is effective for damage on the occasion 

of a test drive, but not due to the repair itself. 
913

 BGH, judgment of 20.7.2005 - VIII ZR 121/04, NJW-RR 2005, 1496. 
914

 BGH, judgment of 20.7.2005 - VIII ZR 121/04, NJW-RR 2005, 1496 = NJW 2006, 46 = WM 2005, 2002. 
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affected. Furthermore, the liability for the breach of duties, the fulfilment of which is essential 

for the proper execution of the contract and on the observance of which the customer may 

regularly rely, remains unaffected. The same applies to breaches of duty by our vicarious 

agents." 

§ Section 475 (3) BGB contains a remarkable relaxation of the rigid consumer protection 

provisions in the area of the sale of consumer goods. According to this, the provisions on the 

indispensability of buyer rights do not apply to the exclusion or limitation of the claim for 

damages. In this respect, the law (in my opinion unnecessarily) remains stuck in the corset of 

the Consumer Sales Directive. 

However, this only applies "without prejudice to §§ 307 to 309 BGB". It therefore remains in 

this respect with the content control in particular according to § 309 No. 7b BGB. 

For individual contracts, § 138 BGB (German Civil Code) applies, which prohibits a complete 

exclusion of liability, but otherwise allows room for restrictions. 

6. lump-sum compensation claims 

In addition to questions of exemption from and limitation of liability, the lump-sum 

compensation claims of the user based on forms are of great importance in practice. The 

modernisation of the law of obligations has brought about a significant change in the legal 

situation, which will lead to a simplification of the application of the law and thus promote its 

reliability.
915

 

While § 309 No. 5a BGB literally corresponds to the former § 11 No. 5a AGBG, § 309 No. 5b 

BGB now makes the validity of the clause dependent on the customer being expressly 

permitted to prove that no damage or reduction in value has occurred at all or that it is 

significantly lower than the flat rate. The "negative criterion" of the former § 11 No. 5b 

AGBG,
916

 according to which the customer was not allowed to be "cut off" the corresponding 

proof, which was not very effective, has in this respect rightly been replaced by a stricter and 

clearer "positive criterion". 

                                                 

 
915

 In the explanatory memorandum to the government draft, BR-Drs. 338/01, 355, it is expressly pointed out 

to the previous maladministration that the practice was far removed from the wording of § 11 no. 5b AGBG 

and had led to individual case law which could hardly be predicted with certainty. 
916

 Cf. BGH, Judgement v 28 May 1984 - III ZR 231/82, NJW 1984, 2941; BGH, judgment of 22.10.1984 - II 

ZR 262/83, NJW 1985, 634; BGH, judgment of 19.6.1996 - VIII ZR 189/95, ZIP 1996, 1997; OLG 

Koblenz, judgment of 17.9.1993 - 2 U 1694/91, NJW-RR 1994, 58, 59; OLG Hamm, judgment of 

13.12.1994 - 7 U 151/94, NJW-RR 1995, 624; OLG Oldenburg, judgment of 2.6.1999 - 2 U 37/99, MDR 

2000, 20. 



209 

From the aforementioned it follows without further ado that the clauses to be classified as 

invalid under the old legal situation cannot be valid even before § 309 No. 5b BGB.
917

 

However, the requirement of explicit permission to provide evidence in the general terms and 

conditions often leads to a re-evaluation of clauses that were previously considered valid by 

case law. Inadmissible under § 309 No. 5b are formulations such as: 

 ... there is an additional charge of X%,
918

 

 ... a compensation of 2% is payable,
919

 

 ...can claim X% without proof as compensation,
920

 

 ... the maximum amount to be paid is X Euro.
921

 

However, the following version of a clause is effective, taking into account § 309 No. 5b 

BGB: 

"The entrepreneur can demand a lump-sum compensation of X % (of the purchase price) for 

..., unless the customer proves that the breach of contract for which he is responsible has not 

led to any damage or reduction in value, or that such a loss incurred by the entrepreneur is 

considerably lower than the lump-sum. 

The characteristic "substantial" is usually fulfilled for deviations of about 10%, whereby a 

higher percentage deviation is required for low flat rates (e.g. dunning costs) and a lower 

deviation may be sufficient for high flat rates.
922

 The proposed wording also indicates - in line 

with the old legal situation - that the customer is obliged to provide evidence for the missing 

or minor damage according to the general rules on the burden of proof.
923

 

Against the background of § 11 No. 5b AGBG, the view had been established in case law that 

according to § 9 Para. 2 No. 1 AGBG it is also ineffective in the B2B relationship if the 

customer's proof to the contrary within the meaning of § 11 No. 5b AGBG is cut off, 

                                                 

 
917

 According to § 11 no. 5b AGBG, not only clauses that expressly prohibited the counter-evidence were 

invalid, but also clauses that also indirectly expressed its inadmissibility, in particular if the lump sum was 

to be paid "in any event", "at least" or "at least" (see Federal Court of Justice, Judgment of 29 April 1982 - 

I ZR 70/80, NJW 1982, 2317; BGH, judgment of 8.11.1984 - VII ZR 256/83, NJW 1985, 632; BGH, 

judgment of 8.11.1984 - VII ZR 256/83, NJW 1985, 632; BGH, judgment of 8.11.1984 - VII ZR 256/83, 

NJW 1985, 632; BGH, judgment of 8.11.1984 - VII ZR 256/83, NJW 1985, 632; BGH, judgment of 

8.11.1984 27.1.1988 - VIII ZR 155/87, NJW 1988, 1374). 
918

 BGH, judgment of 31.10.1984 - VIII ZR 226/83, NJW 1985, 320, 321. 
919

 OLG Hamm, judgment of 1.7.1985 - 13 AND 143/85, NJW-RR 1986, 273. 
920

 BGH, judgment of APRIL 29, 1982 - I ZR 70/80, NJW 1982, 2317. 
921

 OLG Zweibrücken, judgement of 5.3.1999 - 2 U 36/98, VuR 1999, 269. 
922

 Grüneberg, in: Palandt, 78th ed. 2019, § 309 marginal no. 31; a concrete legal standard can exceptionally 

be found in § 651 (5) sentence 2 BGB. According to this, the traveller can withdraw from the contract in 

the event of an increase in the travel price by more than 5%. 
923

 See in this connection OLG Düsseldorf, judgment of v. 7.12.1993 - U [Kart] 8/93 WuW 1994, 951, 956. 
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regardless of whether this cutting off was done explicitly or only impliedly.
924

 It is 

questionable whether the stricter requirements of § 309 No. 5b BGB also claim equal validity 

within the scope of § 307 BGB. This does not imply that the explicit or implied exclusion of 

counter-evidence in business dealings is still inadmissible. Rather, it should be considered 

whether the requirement of an explicit reference within the meaning of § 309 No. 5b BGB can 

be derived from § 307 BGB in the B2B sector as well. The result is that there are reservations 

about this, which arise from § 310 Para. 1 S. 2 Half. 2 BGB. According to this, when applying 

§ 307 (1) and (2) BGB, appropriate consideration must be given to the customs and practices 

applicable in commercial transactions. On the basis of the entrepreneur's usual business 

experience as a customer, it will be possible to consider an explicit reference to the possibility 

of providing counterevidence as unnecessary without violating the principles laid down in § 

307 BGB.
925

 The business contracting party will regularly be aware of its own accord that it 

has the right to prove that no damage or considerably less damage has been caused and will 

also be able to assert its rights resulting from this in an appropriate manner. The fact that the 

contractual partner is less in need of protection in business dealings has also been taken into 

account in the case law of the BGH.
926

 Finally, the transparency requirement of § 307, 

Subsection 1, Sentence 2, BGB, does not conflict with this either, since in determining the 

fact of "unreasonable disadvantage", which is merely concretized by this, not only a general, 

supra-individual consideration must be made, but the typical clientele must also be taken into 

account.
927

 § 310, Subsection 3, No. 3, BGB even permits - for the area of consumer contracts 

- the consideration of concrete individual circumstances. In a "first-right conclusion" this 

aspect can also be used to substantiate the result found. For the B2B sector, the old legal 

situation based on § 11 No. 5b AGBG will thus remain in place within the framework of § 

307 (1) and (2) BGB.  

The prohibition of general terms and conditions concerning the lump-sum settlement of 

claims for damages according to § 309 No. 5 BGB (German Civil Code) includes in particular 

the claims for damages according to §§ 280, 281 BGB, but not the claim from § 818 para. 1 

                                                 

 
924

 Cf. BGH, Judgement v 28 May 1984 - III ZR 231/82, NJW 1984, 2941; BGH, judgment of 12.1.1994 - VIII 

ZR 165/92, NJW 1994, 1060, 1068; OLG Munich, judgment of 29.9.1994 - U (K) 7111/93, NJW 1995, 

733. More generously, however, Ulmer/Brandner/Hensen, § 11 No. 5 marginal no. 27: in relation to 

entrepreneurs, only the clear exclusion of objections leads to the invalidity of the clause. 
925

 Also Grüneberg, in: Palandt, 78th edition 2019, § 309 marginal no. 32; loc. cit. v. Westphalen, NJW 2002, 

12, 20. 
926

 BGH, judgment of 21.12.1995 - VII ZR 286/94, NJW 1996, 1209. 
927

 Grüneberg, in: Palandt, 78th edition 2019, § 307 marginal note 21. 
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BGB.
928

 If one wishes to add claims for reduction of the purchase price according to §§ 441, 

638 BGB, there is
929

 no collision with § 475 para. 1 BGB. Since a corresponding lump-sum 

reduction claim is usually only provided for in the terms and conditions of purchase, the 

existence of a purchase of consumer goods within the meaning of § 474 para. 1 BGB is 

usually not required. Apart from this, a lump-sum settlement of claims under §§ 441, 638 

BGB does not constitute an agreement "to the disadvantage" of the customer, but serves to 

strengthen his legal position. 

With regard to individual contractual provisions on the lump-sum settlement of claims for 

damages, there are no reservations here. 

7. limitation period 

It is difficult to assess clauses which make the limitation of claims more difficult or (vice 

versa) easier. 

According to § 309 No. 8a ff) BGB, agreements in the B2C relationship which facilitate the 

limitation of claims against the user due to a defect in the cases of §§ 438 Para. 1 No. 2 BGB 

and 634a Para. 1 No. 1 BGB are inadmissible. "In other cases" no limitation period of less 

than one year from the statutory limitation period may be reached. § Section 438 para. 1 No. 2 

of the German Civil Code regulates liability for buildings and materials; Section 634a para. 1 

No. 1 of the German Civil Code regulates liability for works whose success consists in the 

production, maintenance or modification of an object or in the provision of planning or 

monitoring services for it. In this respect, there is a five-year limitation period, for example in 

the case of the purchase of software which is an integral part of buildings.
930

 Apart from these 

special cases, the reference in § 309 No. 8a BGB (German Civil Code) refers to the possibility 

of limiting the limitation period to one year. It is thus possible to reduce the two-year 

warranty period to one year by means of general terms and conditions of business, provided 

that it concerns (the rare case) a delivery of new goods outside of consumer goods sales 

contracts as well as contracts for work and services in the B2C area. 

Furthermore, § 309 No. 7a and b BGB must be observed. A shortening of the limitation 

period is equivalent to a limitation of the legal liability in case of liability.
931

 In this respect, 

                                                 

 
928

 BGH, judgment of 8.10.1987 - VII ZR 185/86, NJW 1988, 258. 
929

 Consenting in the original version of Grüneberg, in: Palandt, 78th edition 2019, § 309 marginal 25 

"analogously applicable"; on the other hand Ulmer/Brandner/Hensen, § 11 no. 5 marginal 12. 
930

 BGH, judgment of 20.5.2003 - X ZR 57/02, NJW-RR 2003, 1320 = MDR 2003, 1045. 
931

 Düsseldorf Higher Regional Court, judgment of v. 29.12.1993 - 12 O 322/93, NJW-RR 1995, 440. 
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the statute of limitations regulations are subject to the double reservation, namely the 

inadmissible shortening and the disguised limitation of warranty. 

However, serious problems of demarcation arise here. § Section 309 No. 8b BGB applies only 

in the case of "defects" as can be seen from the heading. It therefore only covers cases in 

which a right arises from the defectiveness of the item or service itself. Other claims for 

damages do not fall under the statute of limitations. In this respect, it is decisive for the 

admissibility of a statute of limitations regulation whether or not the basis of the claim is 

connected with a defect. Thus, the old controversial question of whether or not damage can be 

attributed to the deficiency of an item arises again here at the latest. For non-defect-related 

claims, the statute of limitations can be regulated within the framework of § 307 BGB, 

whereby it must be considered at the same time that § 202 para. 1 BGB excludes a reduction 

of the statute of limitations with regard to intentional actions. 

Furthermore, § 309 No. 8 BGB applies only to the delivery of new goods. Second-hand 

products are not covered by this regulation. In this case, § 307 BGB must be observed. 

These considerations should also apply to the case of B2B business conditions. Here, 

according to § 307 BGB, recourse to obligations essential to the contract comes into play. As 

a minimum for a shortening of the statute of limitations, the one-year period mentioned above 

can be considered here. However, a more generous treatment with regard to the special 

features of commercial transactions is also conceivable. § 309 No. 8a BGB also has an 

indicative effect on commercial transactions.
932

 In contrast to the old law, however, the fact 

that the statutory limitation periods are unreasonably short no longer plays a decisive role in 

the required overall consideration.
933

 Rather, the old case law only allows the basic idea to be 

derived that if the limitation period is shortened, the buyer must still be given the opportunity 

to discover hidden defects. Thus, a reduction of the warranty period from five years for 

buildings to six months is likely to be inadmissible under the new law as well.
934

 It is also 

ineffective to bring forward the start of the limitation period before the moment of delivery.
935

 

As a result, this means that, as a rule, a reduction to less than one year is not permissible even 

for purely business purposes. 

§ Section 475 of the German Civil Code (BGB) prohibits agreements that deviate from the 

provisions on the sale of consumer goods (Subtitle 3). These legal provisions also include § 

                                                 

 
932

 BGH, judgment of 20.4.1993 - X ZR 67/92, NJW 1993, 2054. 
933

 See also Wolf/Horn/Lindacher, AGBG, 4th ed. 1999, § 11 no. 10f marginal no. 18. 
934

 BGH, judgment of 9.4.1981 - VII ZR 194/80, NJW 1981, 1510, 1511. 
935

 BGH, judgment of 9.4.1981 - VII ZR 194/80, NJW 1981, 1510, 1511. 
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479 para. 2 BGB, which regulates the limitation of recourse claims of the entrepreneur against 

his supplier (§ 478 para. 2 BGB). However, these claims are not those that affect the 

relationship between entrepreneur and consumer. In this respect, § 475 para. 1 BGB does not 

apply. More important is § 475 para. 2 BGB, according to which the statute of limitations in 

the case of consumer goods purchases cannot be facilitated by a legal transaction prior to 

notification of a defect, if the agreement leads to a statute of limitations of less than two years, 

or less than one year in the case of used goods. Now the legal limitation period for most 

purchase objects is two years (§ 438 paragraph 1 No. 3 BGB). In this respect, the BGB 

permits a shortening of the limitation period for the purchase of consumer goods, if necessary 

for used goods. 

For the extension of the limitation period, § 202 BGB is relevant. According to this, the 

statute of limitations in the case of liability for intent cannot be facilitated in advance by a 

legal transaction (§ 202 para. 1 BGB). Furthermore, the area of guarantees (§ 444 BGB) is 

excluded from the statute of limitations, since a shortening of the statute of limitations would 

be equivalent to an inadmissible exclusion of warranty. Beyond a limitation period of 30 

years, the statute of limitations may not be made more difficult (§ 202 para. 2 BGB). 

However, agreements extending the statute of limitations are thus permitted within the limits 

of § 202 para. 2 BGB. 

8. delay and impossibility/disruption of performance 

According to § 309 No. 8a BGB (German Civil Code), provisions are invalid which, in the 

event of a breach of duty for which the user is responsible and which does not consist in a 

defect in the purchased item or work, exclude or restrict the right of the other party to the 

contract to withdraw from the contract. The scope of application of the provision is reduced to 

the question of the right of withdrawal; regarding the question of liability, § 309 No. 7b BGB 

must be observed. The provision consistently implements the dogmatic changes of the BGB 

to the right to disrupt performance; the facts of "breach of duty for which we are responsible" 

now replace default and impossibility. Provisions on partial default and partial impossibility 

are contained in § 309 No. 8a BGB. 

Furthermore, the special rules for withdrawal in the event of force majeure without fault of 

the seller must be observed. If the User wishes to withdraw from the obligation to fulfil the 

contract in the event of non-availability of the service, he may do so for an objectively 

justified reason; however, he must then inform the Buyer immediately of the non-availability 

of the service and immediately refund the consideration, § 308 No. 3 in conjunction with No. 

8 BGB. 
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9th UN Sales Convention 

Literature: 

Bierekoven, Advantages and disadvantages of the UN Sales Convention for the Acquisition 

and Distribution of Software, ITRB 2008, 19. 

 

Frequently, you will find choice of law clauses in general terms and conditions, according to 

which "German law applies to the exclusion of the UN Convention on Contracts for the 

International Sale of Goods". It is questionable whether such clauses make sense. The UN 

Convention on Contracts for the International Sale of Goods is within its scope of application 

as part of the German legal system with precedence over Art. 27 et seq. EGBGB applicable. 

Within its scope of application as well as in the case of a partial agreement under German 

law, the UN Convention on Contracts for the International Sale of Goods is therefore 

applicable. However, the prevailing opinion, with reference to Art. 6 of the Convention, 

considers a waiver of the rules to be possible.
936

 

The UN Sales Convention was the model for the reform of the law of obligations. Therefore, 

no major differences between the BGB and the UN Sales Convention can be seen; in 

particular, the former reason for the waiver, the allegedly particularly pronounced buyer-

friendliness of the agreement, no longer plays a role. Both sets of rules are based on the model 

of the generic purchase, particularly in the system of warranty under the law of sale, and 

define freedom from defects as the object of the obligation to perform.
937

 It is therefore 

advisable to refrain from making such an exclusion and only to agree that "German law shall 

apply". 

10. sample clause warranty/liability 

For all the dangers and risks inherent in model clauses and terms of business, the attempt to 

present a reasonably useful and effective warranty and liability clause is a daring one. Of 

course, the author does not guarantee the completeness and correctness of these clauses. It 

should also be pointed out that the clauses on warranty and on the obligation to give notice of 

defects do not apply to the sale of consumer goods. In this area, warranty clauses are 

generally not useful; instead, it is (only) recommended to include a liability clause. 

                                                 

 
936

 So also Mankowski, in: MüKo HGB, 4th edition 2018, CISG Art.6 marginal no. 2; Mistelis in: UN 

Convention on the International Sales of Goods, 2011, CISG Art.6, marginal 8; Magnus, in: Staudinger, 

16th edition 2012, CISG Art. 6 marginal 8. 
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 Art. 35 UN Sales Convention. 
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a) Suggestions for warranty (not for consumer goods sales) 

aa) Warranty 

Defects in the delivered goods, including manuals and other documents, will be remedied by 

the supplier within the legally prescribed period of two years from delivery, following 

appropriate notification by the user. This shall be done at the purchaser's discretion by means 

of free repair or replacement. In the case of a replacement delivery, the buyer is obliged to 

return the defective item. 

If the defect cannot be remedied within a reasonable period of time or if the repair or 

replacement delivery is to be regarded as having failed for other reasons, the purchaser may, 

at his discretion, demand a reduction in price (abatement) or withdraw from the contract. The 

rectification of defects shall only be deemed to have failed if the Supplier has been given 

sufficient opportunity to rectify the defect or to make a replacement delivery without the 

desired success being achieved, if the rectification or replacement delivery is made possible, if 

it is refused or unreasonably delayed by the Supplier, if there is reasonable doubt as to the 

prospects of success, or if it is unreasonable to expect the Supplier to perform the rectification 

or replacement delivery for other reasons. 

bb) Duty to examine and give notice of defects 

(1) The buyer is obliged to inspect the delivered goods for obvious defects that are easily 

noticeable to an average customer. Obvious defects also include the absence of manuals as 

well as considerable, easily visible damage to the goods. They also include cases in which a 

different item or too small a quantity is delivered. Such obvious defects must be reported to 

the supplier in writing within four weeks of delivery. 

(2) Defects which only become apparent at a later date must be notified to the supplier within 

four weeks of their detection by the user. 

(3) In the event of a breach of the obligation to inspect and give notice of defects, the goods 

shall be deemed to have been approved with regard to the defect in question. 

b) Proposals on liability (including the purchase of consumer 

goods; see § 475 para. 3 BGB) 

We exclude our liability for slightly negligent breaches of duty, unless damages from injury to 

life, body or health or guarantees are affected or claims under the Product Liability Act are 

affected. Furthermore, liability for the breach of duties, the fulfilment of which is essential for 

the proper execution of the contract and on the observance of which the customer may 



216 

regularly rely, remains unaffected. The same applies to breaches of duty by our vicarious 

agents. 

VI. other 

The final clauses of many contracts include severability clauses, written form requirements 

for collateral agreements as well as choice of law and jurisdiction clauses. 

According to the case law of the Federal Court of Justice,
938

 a severability clause, according 

to which the possible invalidity of one or more provisions of this contract does not affect the 

validity of the remaining provisions, leads to a reversal of the burden of presentation and 

proof.
939

 According to the reasoning of the BGH, the clause does not release the parties from 

the examination to be carried out according to § 139 BGB, whether the parties would have 

rejected the partially void transaction as a whole or would have let the rest apply. However, 

according to the Federal Court of Justice, the clause is significant for the burden of proof and 

demonstration: In contrast to § 139 BGB, the clause affects the party who, contrary to the 

maintenance clause, considers the contract as a whole to be invalid.
940

 A clause is considered 

questionable, however, if a void or invalid provision is to be replaced by one that comes 

closest to the economic intention in a permissible manner; because this gives rise to a 

presumption of the validity of the unaffected provisions that the other party cannot refute.
941

 

With regard to the written form, the case law of the Federal Court of Justice (BGH)
942

 on the 

possible implicit modification of so-called simple written form requirements must be 

observed. The parties may cancel the agreed form requirement at any time.
943

 As "actus 

contrarius" for the form-free justification of the formal requirement, the cancellation of the 

formal agreement is also form-free. Simple written form clauses can be tacitly waived, even if 

the parties did not consider the written form when making their oral agreement.
944

 It is 

sufficient that the parties have unanimously agreed that the oral agreement is authoritative.
945

 

A written form clause is ineffective if it serves to undermine individual agreements made after 
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conclusion of the contract in particular by giving the other party the impression that a 

(merely) verbal agreement is ineffective contrary to general legal principles.
946

 

The applicable law can be (apparently) contractually regulated by a choice of law clause. The 

parties agree on the application of a specific copyright law to their legal relations. According 

to Art. 3 para. 1 Rome I-VO, a contract is primarily subject to the law chosen by the parties. 

Accordingly, if the parties reach an agreement as to which law is to apply, this must always be 

given priority. Even the assumption of an implied choice of law can be considered. In 

particular, the agreement of a place of jurisdiction should be a (rebuttable) indication of the 

choice of the substantive law applicable at the place of jurisdiction.
947

 If the parties have not 

made a choice of law, the applicable law is determined in accordance with Art. 4 para. 1 

Rome I-VO. The determination is based on objective circumstances - i.e. by means of an 

objective connection. The basic idea of Art. 4, which has replaced Art. 28 EGBGB, is in line 

with the old legal situation. Thus, contracts should be subject to the legal system with which 

they are most closely connected.
948

 However, the external structure of the objective 

connecting factor shows clear differences from the old legal situation.
949

 While Article 28 of 

the old version of the Introductory Act to the Civil Code generally proceeded from the 

principle of the closest connection, the existence of such a territorial connection was 

presumed in accordance with paragraphs 2-4, and Article 28.5 of the old version of the 

Introductory Act to the Civil Code provided for a loosening of the rules, Article 4.1 Rome I-

VO basically concretises the performance characteristic of the contract relatively rigidly for 

individual types of contract.
950

 The characteristic performance as such is only mentioned in 

second place.
951

 In the case of sales contracts for software, the seller's registered office thus 

determines the applicable law pursuant to Art. 4 para. 1a Rome I-VO. The legal situation 

becomes more complicated if the buyer has promised not only to pay for the software but also 

to fulfil extensive marketing and exploitation obligations. A clear assignment to one of the 

contract types listed in para. 1 is not possible, so that recourse must be had to para. 2. The law 

applicable shall be the law of the country in which the party who is to provide the service 

characteristic of the contract has his habitual residence. The determination of the 
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characteristic performance does not require any special features.
952

 In the case mentioned 

above, the non-specuniary obligations of the buyer may well determine the contract, so that 

depending on the importance of these obligations, the buyer's home law may be applicable. If 

the applicable law can be determined on the basis of paragraphs 1 and 2, but there is a 

manifestly closer connection to another country, the escape clause in paragraph 3 applies. 

This provision is a corrective for exceptional cases. Paragraph 4, on the other hand, requires 

the user of the law to determine the law by means of the principle of the closest connection, if 

the first two paragraphs do not produce a result.
953

 The previous initial provision of Art. 28 

EGBGB old therefore only has the rank of a catch-all provision.
954

 

It should also be noted that the law chosen is the only one that is decisive for the contractual 

legal relations. Thus, the frequently occurring tort law issues are not subject to the chosen 

contractual statute, but are judged according to the tort statute. Since the Rome II Regulation 

came into force, the principle of the country of protection has applied in accordance with 

Art. 8 para. 1. The law of the state for whose territory protection is sought, the so-called lex 

loci protectionis, is applicable
955

. The controversial question of whether the crime scene rule 

of Article 40.1 of the Introductory Act to the German Civil Code (EGBGB) can be directly 

applied to copyright infringements or whether the escape clause of Article 41 of the EGBGB 

is applicable
956

 can therefore be left open. In contrast to the violation of property, the 

preliminary questions of conflict of laws are also governed by the lex loci protectionis in the 

case of the violation of intellectual property rights.
957

 These include the origin of the 

copyright,
958

 the first ownership of the copyright and the question whether and which 

copyright powers are transferable.
959

 

However, the German Copyright Act contains mandatory regulations in favour of the author 

which cannot be overridden by a choice of law clause.
960

 These include the provisions on 

moral rights, the principle of assignment of purpose, the provisions on the appropriate 

remuneration of authors and on further participation in the case of a particularly successful 
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work (Sections 32, 32a UrhG; see expressly Section 32b No. 2 UrhG) as well as the right of 

recall due to changed convictions (Section 41 UrhG). Furthermore, a choice of law clause 

does not apply from the outset to the transaction of disposal, i.e. the legal assessment of the 

transfer of rights of use.
961

 Although the parties are thus given the opportunity to determine 

the law applicable to their contractual relations, there are many areas in which such a choice 

of law is not possible. Consequently, German copyright law is also applicable if protected 

content stored on a server abroad is made accessible in Germany.
962

 

It should also be noted that the law chosen is the only one that is decisive for the contractual 

legal relations. Thus, the frequently occurring tort law issues are not subject to the chosen 

contractual statute, but are judged according to the tort statute. Although it is controversial 

whether in the case of copyright infringements direct recourse can be had to the offence scene 

rule of Art. 40 para. 1 EGBGB or whether the escape clause of Art. 41 EGBGB is applicable, 

it is generally considered that the principle of the country of protection
963

 applies here, 

taking intellectual property into account
964

. The applicable law is the law of the country for 

whose territory protection is sought, the so-called lex loci protectionis.
965

 In contrast to the 

infringement of property rights, the lex loci protectionis also applies to preliminary questions 

of conflict of laws in the case of the infringement of intellectual property rights.
966

 These 

include the origin of the copyright,
967

 the first ownership of the copyright and the question 

whether and which copyright powers are transferable.
968

 

 

VII. the discovery procedure in warranty and default proceedings 

Literature: 

Schneider, Handbuch des EDV-Rechts, 4th ed., Cologne 2009; Redeker, Der EDV-Prozess, 

2nd ed., Munich 2000; Brandi-Dohrn, Der Software-Mängelprozess und seine 
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Vorbereitung, in: Lehmann (eds.), Rechtsschutz und Verwertung von 

Computerprogrammen, 2nd ed., Cologne 1993, Chapter XIX. 

 

The user of a defective program has a number of claims and rights. Often he is less interested 

in withdrawal and reimbursement of the purchase price than in subsequent performance. The 

repayment or reduction of the purchase price is of little use to him; he rather wants to 

establish the functional capability of "his" program. However, once a lawsuit has been filed, it 

is usually only a matter of rescission or compensation. If the supplier starts the lawsuit, it is a 

matter of sentencing the user to pay the agreed purchase price or compensation for work. If 

the user wants to defend himself against this with the objection of existing defects, there is the 

possibility of a counterclaim (§ 33 ZPO). 

1. preparation of the process 

(a) Problems of proof in the event of deficiencies 

In the preparatory stage, the provability of defects must first be clarified. 

On the one hand, the parties can argue about the target quality. Accordingly, the 

specification sheet or at least a performance specification is of central importance for the 

determination of such defects. If such documents are missing, it may be sufficient that the 

required functions have been discussed with the supplier in the course of contract negotiations 

and have been jointly accepted. Notes of discussions, correspondence and technical records 

are important. It must be specifically stated what has been said during which sales meeting.
969

 

The possibility of providing evidence as a witness must also be clarified. If the presentation 

is successful, further proceedings are easy. From the court's point of view, it is precisely the 

deviation from contractual requirements that is the most gratifying group of errors: usually, 

this does not require complicated expert opinions and disputes between the parties. Instead, it 

is only a question of whether or not a certain service of the program is available according to 

the agreements. Complaints must be substantiated so that an expert can verify them. A 

layperson must have a private expert opinion prepared if necessary.
970

 

It becomes difficult when such performance requirements are lacking. In this case, only the 

normal use of a program can be used as a benchmark. 
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On the other hand, the parties may dispute about defects in the actual condition. However, 

special problems then arise in cases where the malfunctions occur during certain work 

processes with the data processing system without being based on a reason recognisable as a 

specific software error.
971

 Such errors must first be examined for their reproducibility. The 

reconstruction of the error occurrence makes the keeping of an "error logbook" useful in the 

investigation and problem containment phase. The IT layman only needs to describe the 

appearance of the error.
972

 It is harmless if the user additionally states false causes.
973

 

Furthermore, if possible, it should be ruled out that the error is due to a hardware component 

possibly originating from another manufacturer. Otherwise, it must be expected that the 

hardware and software supplier will attempt to evade responsibility both in the preliminary 

negotiations and in the process by referring to the other. 

(b) Setting of a time limit 

If the preparation and clarification of the defect issue has been completed to this extent, it is 

advisable to consider setting a possible deadline. In many cases, the law requires that the 

user at least asks the supplier to remedy the defect. In the case of a mutual commercial 

purchase, the buyer must, in accordance with § 377 HGB (German Commercial Code),
974

 

inspect the delivered software or hardware immediately after delivery and give notice of any 

defects detected. In the case of a contract for work and services, the purchaser may request the 

supplier to provide subsequent performance (§§ 634 No. 1, 635 BGB). Before he can claim 

compensation for expenses or a reduction in price, the supplementary performance must have 

failed or not have taken place. 

Within the scope of the UN Convention on Contracts for the International Sale of Goods, the 

obligation to give notice of defects applies to everyone (Art. 39 CISG). In cases of delay in 

delivery or rectification of defects, the buyer may, in accordance with Art. 47 para. 1 CISG, 

request the seller to deliver within a reasonable period of grace. It follows from para. 2 of the 

provision that, with the exception of compensation for damages caused by delay, the buyer 

may not exercise any legal remedies for breach of contract, i.e. in particular may not withdraw 

from the contract. The limits of these provisions are disputed in detail. This concerns for 
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example the requirement of a threat of refusal.
975

 It is therefore advisable, in case of doubt, to 

set a deadline for rectification of defects or subsequent delivery with a threat of rejection. 

When setting a grace period, care must be taken to ensure that the period is reasonable. 

Although an excessively short period of time also sets an appropriate one in motion
976

, the 

rejection of an offer of services after the expiry of only the excessively short period of time 

results in the unlawfulness of the refusal of acceptance. A period of time is reasonable if it is 

sufficient for a contractual partner who has endeavoured to remedy the defect to remedy the 

defects, provided that he starts the work necessary for this purpose without delay.
977

 For 

example, a period of 14 days was considered unreasonably short for a large number of 

requests for rectification.
978

 Any changes made during the execution of the contract - e.g. 

updating the specifications or adding further program functions to the scope of services - must 

be taken into account by setting correspondingly longer deadlines. 

In the event of legal action by the supplier for payment of the purchase price or compensation 

for work, it must be ensured that the user is really in default with his payment, i.e. that a 

reminder has been sent in accordance with § 286 para. 1 BGB (German Civil Code). The 

compensation for work becomes due upon acceptance, § 641 BGB. In addition, it should be 

considered whether an attempt should not be made before filing an action to collect the 

payment by means of the dunning procedure according to §§ 688 ff. ZPO. 

(c) risk analysis and alternatives 

In the subsequent assessment of litigation risks, a number of possible cost factors must be 

taken into account. In particular, the high costs of having IT experts prove defects must be 

taken into account. Frequently, the amount of the claimed reduction or compensation is not in 

a reasonable relation to the costs of the expert opinion. Due to the fact that the expertise of 

sworn experts is by no means a matter of course, a critical appraisal of the expert opinion is 

very important.
979

 Also, proceedings are protracted, so that the performance in dispute is 

outdated and thus devalued. Also, the user is often less helped with the repayment of the 
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purchase price; he will prefer an efficient rectification and further support services of the 

supplier. 

As an alternative to legal proceedings, the user should first consider the possibility of a 

settlement in or out of court. It should be noted here that all services to be settled, in 

particular also considerations which are to be provided step by step, are to be titled in an 

enforceable form. With regard to the existing problems, reference can be made to what has 

been said about the wording of the statement of claim. 

A cost regulation should also be considered. In the event of payment by instalments, the 

settlement should contain a sunset clause; this will prevent that in the event of unpunctual 

payment of instalments one can only enforce on the outstanding instalments and not 

immediately on the total amount. 

There is also the possibility of arbitration proceedings; the final arbitral award is equivalent to 

a court decision under sec 1055 ZPO in terms of enforceability. The arbitration procedure also 

has the advantage for the supplier that it is not public. Software defects are therefore not 

discussed coram publicum and are communicated to a wider public via the media. In this way, 

the arbitration procedure helps to preserve the company image. 

If only the actual deficiencies are to be clarified in a party-autonomous manner, the possibility 

of an arbitrator's report should be considered. 

(d) Independent procedure of taking evidence 

In the run-up to warranty processes, too little use is made of the independent procedure of 

taking evidence (§§ 485 ff. ZPO). On the basis of such a procedure,
980

 an expert can 

determine the deficiencies of the program "court-proof" and the user can then eliminate the 

deficiencies without getting into evidence problems. Such an early procedure of taking 

evidence is therefore particularly suitable if 

 the user can no longer use defective software and therefore wants to sell or delete it,
981

 

 defects can only be proved by witnesses (personnel) or experts during operation of the 

plant: After switching to another data processing system, the user will soon no longer be 

able to operate the old (disputed) system, 

 the user wants to remedy the defects himself in order to be able to work quickly with the 

program (however, in this case, due to § 45 UrhG, which applies in the scope of §§ 69a 
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ff. UrhG, there is
982

 probably also the possibility to keep the original data carrier with 

the defective version and to remedy the defects on a copy), 

 the user wants to have certainty about the fault as quickly as possible in order to 

purchase a new system and shut down the old one. 

According to § 204, Subsection 1, No. 7, BGB, the statute of limitations is suspended if the 

application for a court hearing of evidence to secure the evidence is served on the opponent. 

The independent taking of evidence is faster than a main trial and can in many cases lead to 

the avoidance of a main trial. 

(aa) Competence 

If the main action is not yet pending, the court which, according to the information 

provided by the applicant, would be competent for the main action is responsible for the 

independent procedure of taking evidence (Section 486(2) sentence 1 of the Code of Civil 

Procedure). If the independent proceedings of taking evidence are followed by proceedings on 

the merits, the applicant can no longer invoke the court's lack of jurisdiction. If the main 

action is already pending, the trial court has local jurisdiction under § 486 (1) ZPO. An 

exception to these provisions is made in § 486 (3) ZPO for urgent cases. In these cases, the 

district court in whose district the witness to be heard or the matter or person to be examined 

is located has jurisdiction. § Section 486 ZPO is intended to ensure that the independent 

procedure of taking evidence is conducted at the same court as the main proceedings, so that 

the immediacy of the taking of evidence is guaranteed. This local jurisdiction cannot therefore 

be changed by agreement between the parties. In this sense, however, only the determination 

of a special jurisdiction for the evidence proceedings is inadmissible, whereas a possibly 

admissible jurisdiction agreement for the main proceedings also has an effect on the 

independent evidence proceedings. 

bb) Subject matter of the procedure and power of contract 

The first option available is the application pursuant to § 485 (1) ZPO. In this case, any 

inspection, witness hearing or expert opinion can be the subject of the proceedings. In return, 

the extensive possibilities of this procedure variant are linked to strict requirements. For 

example, the authority to file an application within the meaning of § 485 (1) ZPO is only 

given with the consent of the opponent or if the loss or aggravation of the use of the evidence 
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is to be feared. However, these conditions are by no means rare in practice. For example, if 

the user has acquired application software whose defectiveness is disputed, the mere delivery 

and installation of a new version (without this having to be aimed solely at eliminating the 

error) may give rise to the fear of loss of the evidence. From an economic point of view, no 

one can be expected to leave a data processing system in exactly the same state in which the 

error occurred for the duration of a process. The requirements of § 485 (1) ZPO will therefore 

in practice by no means be rare. 

However, the option of § 485 (2) ZPO is used much more frequently. This provision attaches 

less stringent requirements to the right to file an application, but also restricts the subjects and 

means of evidence that can be considered. According to this provision, all that is required is 

an interest on the part of the applicant in determining the value or condition of an 

object, the cause of a material defect or the amount of expenditure required to remedy the 

damage. For these cases, there is the possibility of an appraisal in the form of a written expert 

opinion. The practical importance of this is particularly evident in the IT process, as the 

collection of evidence usually depends precisely on an expert opinion, whereas the use of 

other evidence plays a rather minor role. 

The only problematic question in the context of an application under Section 485 (2) ZPO is 

that of the existence of a legal interest. The question of whether a narrow or rather a broad 

interpretation is appropriate in this respect is viewed inconsistently. In principle, however, it 

must be assumed that, in accordance with the rule laid down in § 485.2 sentence 2 of the Code 

of Civil Procedure, the legal interest exists if the finding can serve to avoid litigation. This is 

always to be assumed if the prerequisites of a procedurally significant claim, an alleged 

objection or plea can be clarified in the independent procedure of taking evidence. A legal 

interest is also to be affirmed if the state of the matter is decisive for the legal relations of the 

parties, which is especially the case for warranty claims.
983

 

(cc) Content of the application 

The applicant must first of all substantiate the requirements of the independent procedure of 

taking evidence, in particular the legal interest, as well as those facts which establish the 

court's jurisdiction (§ 487 No. 4 ZPO). The opponent must be identified in the application (§ 

487 No. 1 ZPO). This may sometimes be difficult, but in practice it is indispensable in order 

to achieve the intended binding effect of the procedure of taking evidence. It is true that in 

exceptional cases (cf. § 494 ZPO) it is possible to dispense with this indication, but the 
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defendant in the form of the supplier is usually faced with a potentially responsible party, so 

that the purpose of the independent evidentiary proceedings should not be jeopardised by 

dispensing with the indication of the defendant. 

In the warranty process, the question of the existence and materiality of defects is of particular 

importance. When describing the facts about which evidence is to be gathered in the form of 

the written expert opinion, however, no question of evidence of the content may be asked as 

to whether the software in question is defective or not. Rather, a more concrete indication of 

the defects to be examined is required, which should represent the deviation from the 

intended quality. The target quality results either from the prepared specifications or from 

normal use. The defects complained of must be described precisely and completely,
984

 

because the application suspends the limitation period only for these defects (§ 204 para. 1 no. 

7 BGB). The formulation of the question of evidence is therefore a kind of balancing act. The 

cause of the defect does not have to be stated, unless its clarification is of importance, e.g. 

because the manufacturer of the software claims operating errors as the cause. In this case, 

however, it is sufficient that it be additionally established that the cause of the defect is based 

on the performance and is not due to an operating error. 

It is difficult to formulate the application if there are several defendants. Such cases can 

occur when different programmes are combined, for example in the context of a larger DP 

project. For the formulation of the question of proof, on the one hand an inadmissible 

investigation request must be avoided, on the other hand the applicant must be able to meet 

the requirement with the result of the independent procedure of taking evidence to name the 

one who has caused the error/damage in the case of several suppliers with initially unclear 

causal contributions. This means that in cases of two defendants with regard to the question of 

the cause of damage, the question of proof must be specified in concrete terms as to whether 

the concrete cause of damage lies in the component supplied by the respective defendant. 

(dd) Possibility of the defendant 

It is extremely difficult to shake expert opinions that have been prepared in the independent 

procedure of taking evidence later on, especially because the result of the evidence according 

to § 493 ZPO is binding in the main trial. The defendant can make informal counter-

imaginations and suggest that the order be set aside. In addition, he can question the 

justification of the questions of evidence by way of a counter-application and put forward 
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deviating issues as evidence.
985

 This initiates an independent procedure of taking evidence, 

unless the questions are merely supplementary. Finally, there is the possibility of rejecting the 

expert on the grounds of bias. 

If it is important for the supplier to secure the evidence, e.g. vis-à-vis his sub-supplier, he can 

apply for his own evidence procedure. If a separate request for evidence before the same court 

is admissible, the supplier should seek to combine the proceedings. If, on the other hand, two 

different courts are involved, the possibility of obtaining the appointment of the same expert 

by means of a notice regarding the other pending procedure of taking evidence should be 

considered. In addition, the supplier may, in his correct opinion, give notice of the dispute to 

the pre-supplier.
986

 

(ee) Costs 

Where independent proceedings for the taking of evidence are followed by main proceedings, 

the costs of the evidentiary proceedings are part of the costs of the main proceedings; their 

distribution is therefore based on the outcome of the subsequent proceedings. If the applicant 

withdraws the application for independent proceedings of taking evidence, he shall bear the 

costs by analogy with § 269 ZPO. 

If it is established in the independent procedure of taking evidence that the claimant was 

wrong and the claimant does not file an action as a result, the defendant may set a time limit 

for the court to take action (Section 494a(1) of the Code of Civil Procedure). If the applicant 

does not file an action within this period, he must bear the costs of the evidence proceedings 

(§ 494 (2) ZPO). 

2. the procedure before the courts - jurisdiction 

The competent court must be determined before the action is brought: Where can I file a 

complaint (local jurisdiction)? Is the local or regional court competent (substantive 

jurisdiction)? 

(a) Local jurisdiction 

The local jurisdiction may initially arise from an agreement on jurisdiction. Such a clause is 

permissible if the parties are registered traders, legal entities under public law (e.g. university) 

or special funds under public law (§ 38 ZPO). Otherwise, the local jurisdiction is based on the 
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residence or business location of the defendant supplier (§§ 13, 17 ZPO). At this general place 

of jurisdiction, for example, actions for reduction of the purchase price are to be filed. 

The special place of jurisdiction of the place of performance (§ 29 para. 1 ZPO), on the 

other hand, is applicable for the action of rescission
987

 and all other actions for restitution.
988

 

According to h.M., the place of performance for such claims is the place where the item to be 

returned is located according to the contractual agreements. As a
989

 rule, this is likely to be the 

user's place of residence or business, who can therefore choose to bring the action for 

restitution before the domestic court.
990

 

The legal situation is controversial in the event that the software is already completely at the 

supplier's premises, for example because the supplier wants to carry out rectification work. 

The same applies if the item is not located at the Supplier's premises, but also not at the place 

of performance. If the user is unsure of the jurisdiction of "his" local court, the only remaining 

option is to sue at the general place of jurisdiction of the supplier. In the event that the 

supplier brings an action for payment, § 29 ZPO is also applicable. In the absence of any other 

agreement, the place of performance pursuant to § 269 para. 1 BGB is the place of residence 

of the debtor, i.e. the user. 

The Swiss Federal Supreme Court had to decide a case in which two conflicting agreements 

on jurisdiction had been made in one contract.
991

 It came to the conclusion that in this case no 

valid jurisdiction agreement was made at all. Since no place of performance had been agreed 

upon either and Art. 5(1)(b) Lugano Convention
992

 was only applicable to cases where the 

software was transferred in a materialized form (which the plaintiffs did not argue), the 

general rule had to be applied, according to which in a license agreement the place of 

performance was at the debtor's domicile. 
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(b) Competence as to substance 

For the substantive and/or functional competence, the competence of the Chamber for 

Commercial Matters must be taken into account. If the underlying transaction (e.g. software 

purchase) is a mutual commercial transaction within the meaning of § 343 HGB, the Chamber 

for Commercial Matters is competent according to § 95 para. 1 no. 1 GVG. A possible loss of 

the plaintiff's merchant status does not affect the competence; according to § 95 GVG the 

decisive factor is rather the defendant's merchant status, so that the Chamber for Commercial 

Matters does not have competence if the defendant loses the merchant status. Some courts 

now have special panels for computer matters. Their jurisdiction depends on the respective 

business distribution plan. 

3. the application 

Apart from the general requirements for a statement of claim (§ 253 ZPO), the question of the 

correct application in the IT process causes the most difficulties. 

In particular, the correct drafting of the action for annulment is complicated. In addition to the 

repayment, unwinding costs that only arise after a legally binding decision has been made 

should be taken into account. However, the main problem of the claim is that it is directed 

towards payment step by step against return and/or deletion of the software or the copies 

made. Either the data carriers on which the program is stored must be returned or the data 

must be deleted so that they are no longer usable for anyone.
993

 The request must be specified 

in such a way as to be enforceable with regard to the goods supplied. To this end, the software 

packages to be surrendered or deleted must be precisely identified. They must be described in 

sufficient detail to enable the bailiff to find them, distinguish them from other similar objects 

and take them away from the debtor.
994

 A claim for the surrender of software stored on 

diskettes is only sufficiently determined and enforceable if sufficient external characteristics, 

e.g. diskette labels, are communicated.
995

 The specification of only the stored content does not 

meet the determination requirement of § 253 (2) No. 2 ZPO and leads to the inadmissibility 

of the action.
996

 Under certain circumstances, the description provided by the supplier in the 
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contract may be used to specify the performance. If hardware is to be returned, it must be 

ensured that data stored on the hard disk is deleted beforehand. 

(a) standard software 

In addition to the exact designation, version number and type of data carrier (if possible), the 

serial number of the individual product must also be indicated. 

b) Individual software 

This is likely to reduce the likelihood of confusion, but will make accurate labelling all the 

more difficult. This is because, once the program created individually for the user has been 

improved, reprogrammed or reprogrammed, it will no longer be possible to identify the 

software in question by means of certain sets of diskettes or streamer tapes. In this case, it is 

advisable to suggest deleting the programs in question, together with an assurance from the 

user that all programs have been deleted. 

c) Processing of the withdrawal 

The data created by the user with the help of the program does not belong to the programs. 

They are not affected by the deletion (return). They do not therefore need to be excluded from 

the return request. 

If the court does not consider the concurrent application to be sufficiently precise, it is to 

be expected that the action will be dismissed as inadmissible according to the case law of 

the Federal Court of Justice on the insufficiently quantified claims for payment.
997

 

However, the dismissal of the action as inadmissible does not constitute a judgment on the 

substance of the case. According to § 204 para. 2 BGB, the inhibitory effect of the first 

action can then be maintained by bringing an action again within a period of six months. If, 

however, it was not possible to specify the counterclaim sufficiently in the first trial, it 

appears questionable whether this will change in the second trial. If the defendant has his own 

legal interests in the clarification, for example because he wants to get back the entire 

software in case of a conviction, there is nothing to prevent him from participating. 
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Precise wording of the application should also take into account the fact that unfortunate 

wording results in conditional titles instead of step-by-step titles. The creditor can only prove 

that the conditions for such a title have been met by means of an official or officially certified 

deed, which is an almost impossible requirement with regard to the surrender and, above all, 

deletion of programs. In order to enforce the title, it is then necessary to bring an action under 

§ 731 ZPO. 

With regard to enforcement, there is again the problem of proving that the debtor is in default 

of acceptance of the performance offered by the creditor or has already been satisfied. This, 

in turn, can only be done by public or publicly certified deed (§ 756 ZPO). It is therefore 

advisable in cases of concurrent application to request a further application to establish that 

the debtor is in default of acceptance with regard to the consideration. In view of the 

difficulties explained, there is also an interest in a declaratory judgement for this 

application.
998

 

d) Action for rescission of leasing contracts 

In the case of leasing, the typical leasing assignment structure must be observed. In this case, 

an action for repayment of the payment made must be brought against the supplier, whereas 

payment may only be demanded from the lessor. An application for payment to the lessee 

proposed in some places, combined with the addition that the payment could also be made to 

the lessor in an exempting manner, would not be practicable, because in the leasing 

relationship the lessee is generally not entitled to repayment of the payment made for the 

delivered software in the event of withdrawal. An action directed at such a payment would 

therefore be admissible, but unfounded. 

With regard to the contract costs, it should be noted that their reimbursement can also be 

claimed directly from the lessee.
999

 

4. the representation of the applicant 

For the IT process, the high complexity of what are often technical issues causes 

difficulties. When describing the subject matter, terms from technical jargon are usually 

unavoidable, so their meaning must always be explained. These explanations not only help the 

court, but are also very important for clarifying the facts of the case between lawyer and 
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client. If the client is an IT-experienced client, it is possible to have them re-read the 

explanations of the facts of the case after the written statement has been prepared, so that 

misunderstandings can already be cleared up at this level. This is especially true since many 

technical terms are used in different meanings depending on the context and problem 

definition, and the technical language itself is not always uniform. The question of the 

necessary level of explanation should be addressed to the court. In this respect, a different 

lecture may be appropriate before a special chamber for IT questions than before a court 

which is only exceptionally concerned with a DP-specific issue. However, special attention 

must also be paid to the presentation of the operational processes for which the data 

processing programs are to be used, since these can play a role in determining the target 

nature. 

It is not advisable to refer to annexes to supplement one's own presentation. Although it may 

be permissible to add one's own pleadings in the annex, even in this case the reference does 

not contribute to clarity. In parallel proceedings, on the other hand, a reference may be 

advantageous because it usually avoids almost inevitable divergences in the facts of the case 

and saves the court from duplicating its work. It should be noted, however, that especially in 

appeal proceedings a reference to other than separate pleadings is considered inadmissible by 

different courts.
1000

 

Reference to private expert opinions or out-of-court correspondence is only permissible if it 

serves only to substantiate the own presentation. In this case, it is the pleading and not the 

annex that determines the subject matter of the dispute.
1001

 It is therefore inadmissible to refer 

to an attached expert opinion with regard to the deficiencies; these must rather be set out in 

the pleading. These principles also apply to all other facts supported by expert opinions. The 

blanket reference to an expert opinion is even problematic if all the deficiencies are to be 

stated, which a brief expert opinion lists and the court can expect the expert knowledge to 

read the expert opinion. 
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5. burden of proof and demonstration 

The general rules apply to the IT process in this respect:
1002

 The party asserting a claim must 

present and prove all facts necessary to substantiate the claim. Correspondingly, the person 

who invokes an objection must also present and prove the facts that are suitable to 

substantiate the objection. Problems arise, however, when applying these principles to the 

individual case.
1003

 

a) Withdrawal and reduction process 

In the event of a lawsuit for defects, the supplier shall generally bear the burden of proof 

and demonstration that he has delivered properly, completely and free of defects.
1004

 In 

the case of a contract for work and services relating to individual software, the Purchaser 

shall, when asserting warranty claims, bear the burden of proof and demonstration for the 

content of the agreements which may more closely identify the agreed and/or customary 

quality of the software or which may establish a warranted characteristic.
1005

 The burden of 

proof is only reversed when the user accepts the performance as fulfilment (§ 363 BGB),
1006

 

unless the user is obliged to pay the purchase price in advance.
1007

 The acceptance as 

fulfilment to be proven by the supplier does not already lie in the physical acceptance of the 

performance. Rather, it is necessary that the conduct of the User during or after the acceptance 

of the performance shows that he wishes to have it deemed to be essentially proper 

performance against him.
1008

 

In the case of a contract for work and services, the contractor must prove that the work is free 

of defects until acceptance of the work.
1009

 According to recent, dogmatically unconvincing 
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case law, an acceptance is only given if the software has worked without defects for a certain 

period of time in the customer's company after instruction of the personnel and overcoming 

recurring initial difficulties.
1010

 Case law thus helps the user to postpone the limitation period. 

Incorrect takeover confirmations therefore do not lead to a reversal of the burden of proof on 

the customer.
1011

 In the case of acceptance without restrictions, the user bears the burden of 

proof that a manual was not delivered.
1012

 

If the software has already been delivered or accepted, the user must explain and prove the 

existence of the claimed defect.
1013

 He must prove that the defects he claims were already 

present at the time of the transfer of risk.
1014

 The user is obliged to prove the contractually 

agreed target quality.
1015

 For this purpose, manuals, manufacturer's brochures and similar 

materials must be consulted in addition to the contractual performance specifications. 

Explanations regarding the normal use of the product in question or the state of the art are 

permissible, but require proof. However, the mere fact that a software does not have a certain 

property may mean that the supplier must prove that this state of the software does not 

constitute a defect if the user provides conclusive evidence that such a property can be 

expected according to the general standard.
1016

 

When describing the defect, special attention must be paid to the impairment of the usability 

of the software after the description of the performance owed and the description of the defect 

that occurs. The description of the defect on the user level is completely sufficient. The defect 

must merely be described in such a way that it is comprehensible and verifiable for the court 

                                                 

 
1010

 Fundamental OLG Cologne, judgment of 11.10.1991 - 19 U 87/91, NJW-RR 1992, 1327 = CR 1992, 153; 

OLG Nuremberg, judgment of 14.7.1994 - 8 U 2851/93, CR 1995, 343 = LSK 1995, 350013 (Ls.); 

similarly also OLG Düsseldorf, judgment of 7.12.1988 - 17 U 27/87, ZIP 1989, 580, 582 = CR 1989, 689; 

cf. also BGH, judgment of 24.1.1990 - VIII ZR 22/89, NJW 1990, 1290 = CR 1990, 384; OLG Hamm, 

judgment of 8.7.1991 - 31 U 291/90, CR 1992, 335; OLG Hamm, judgment of 12.12.1988 - 31 U 104/87, 

NJW 1989, 1041 = CR 1989, 385; OLG Munich, judgment of 24.1. 1990 - 27 U 901/88, CR 1991, 19 and 

607 = DB 1990, 1865; OLG Cologne, judgment of 26.10.1990 - 19 U 28/90, CR 1991, 154; OLG 

Düsseldorf, judgment of 9.6.1989 - 16 U 209/88, CR 1990, 122; OLG Saarbrücken, judgment of 30.5.1990 

- 1 U 21/90, CR 1990, 713; OLG Bremen, BB 91 Supplement 7 p. 2; LG Ulm, judgment of 8.10.1993 - 1 

KfH O 52/91, CR 1994, 219, 221; Moritz, in: Kilian/Heussen, Computerrechts-Handbuch, 34th Supplement 

2018, claims for defects in hardware and software contracts, margin no. 258; loc. cit. 22.12.1999 - VIII ZR 

299/98 = NJW 2000, 1415, 1416. 
1011

 OLG Hamm, judgment of 9.1.1995 - 31 U 142/94 = CR 1995, 535, 537 See also BGH, judgment of 

5.7.1989 - VIII ZR 334/88, CR 1990, 189, 191 f. 
1012

 BGH, judgment of 5 July 1989 - VIII ZR 334/88, CR 1990, 189, 191; OLG Koblenz, BB 1993, annex. 13, 

8. 
1013

 Cologne Higher Regional Court, judgment v. 26.7.1994 - 19 U 278/93, CR 1995, 16, 19; KG Berlin, 

judgment of the Court of Justice. 22.11.1994 - 18 U 7070/93, CR 1995, 151. 
1014

 Cologne Higher Regional Court, judgment v. 26.7.1994 - 19 U 278/93, CR 1995, 16, 18. 
1015

 KG Berlin, Judgement of v. 22.11.1994 - 18 U 7070/93, CR 1995, 151. 
1016

 KG Berlin, Judgement of v. 22.11.1994 - 18 U 7070/93, CR 1995, 151. 



235 

and experts.
1017

 It is therefore sufficient to describe the effect; explanations of the cause of a 

malfunction are not required.
1018

 The impairment of the usability of the program by the 

claimed defect(s) becomes decisive above all if it is not a matter of individual serious defects, 

but of several smaller defects, which together make work more difficult or impossible. The 

impression that only minor defects are complained about is to be avoided. Here again, it is 

sufficient to explain the error at the user level; it is not necessary to explain the cause of the 

error. It is only necessary to make clear where the impairment lies. In the event that
1019

 a 

defect only occurs after a system has been converted, the supplier bears the burden of proof 

that the defect did not exist when the system was handed over to him.
1020

 

However, the approach proposed so far does not go far enough when dealing with the - 

practically frequent - case of a system not consisting of only one component. 
1021

In practice, 

the use of software from only one manufacturer is a practically never occurring case, and 

conflicts also occur repeatedly in interaction with the hardware used. Due to the extensive 

standardization, the possibility of errors being caused by individual components can usually 

be excluded. Nevertheless, a software supplier will often try to blame other system 

components for the error that occurs. The error analysis necessary for clarification is usually 

not possible without a private expert opinion. The burden of proof lies with the purchaser.
1022

 

Because of these unpleasant consequences in the process, DP systems should be purchased 

from a supplier if possible (which is often the case), who is then responsible for the 

functionality of the entire system. 

Since aborts and error messages can also be based on operating errors, several aspects must 

be considered in the explanation of the defectiveness. In this case it is recommended to keep 

an error log. In this way it can be documented in which application environment, which 

application part or with which program function the error occurs. Furthermore, it is necessary 

to determine whether the entries made by the user correspond to the specifications in the 

program documentation. 

The frequency with which the designated defect occurs is particularly serious for the 

question of the materiality of the defect. Here, an error statistic can be presented on the basis 
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of the log kept in a test phase. If the user submits substantiated errors, it is not sufficient for 

the supplier to deny these across-the-board because they cannot be demonstrated or because 

they are due to operating errors; rather, a detailed statement from the supplier is required as to 

which operating errors are alleged to have occurred. 

If the service owed is the creation of individual software, the reference to faulty 

specifications of the customer shall also be considered as a defence. In such cases a possibly 

established specification sheet gains importance. If the manufacturer defends himself with 

faulty specifications of the purchaser, he must show that he had no duty to advise in this 

respect or could not recognise their faulty nature before the program was created.
1023

 This 

does not apply if the customer has insisted on the faulty specification despite a reference to 

the faulty specification. If no requirements specification has been created although this had 

been agreed, this shall constitute a breach of contract on the part of the customer. In such a 

case, the customer shall bear the burden of proof that functions which were criticised as being 

missing were agreed from the outset.
1024

 The absence of a specification sheet to specify the 

performance owed shall not prevent an obligation to produce a computer program 

corresponding to the state of technical development.
1025

 In such a case, the supplier shall have 

the extended obligation to obtain the necessary information from the user.
1026

 

If the underlying contract is a mutual commercial transaction, the user must also demonstrate 

the timeliness of the notification of defects. In addition to the purchase of standard software, 

which is to be classified as a purchase in kind, this also applies to the creation of individual 

software, provided that this is a contract for work and materials. If
1027

 a software producer 

claims that an identified defect has already been remedied, he bears the burden of proof.
1028

 

In the case of a withdrawal process, the question of compensation for use comes into play in 

addition to the reversal of the transaction. The burden of proof and demonstration of actual 

use by the purchaser as well as the amount of the compensation is borne by the software 

supplier.
1029
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During the reduction process, the amount of the reduction must be explained. There are no 

general rules for value determination. In practice, the amount of the reduction is often based 

on the costs of eliminating defects. However, this is unlikely to be compatible with § 441 (3) 

BGB. Instead, the ratio of the value of the defective software to the defect-free software must 

be taken into account. Although the amount of the costs for the removal of defects may be of 

importance here, it is only one element in determining value. 

(b) Action for damages 

If the user claims damages, he must explain and prove the culpable breach of contractual 

obligations, a damage as well as the causality between breach of duty and damage. If the 

cause of the damage lies in the debtor's area of risk and responsibility, the debtor bears the 

burden of proof that he is not responsible for the breach of contract. As a result, this means 

that the user must explain and, if necessary, prove the breach of contractual duty. The supplier 

must then in turn demonstrate that he is not responsible for the breach of duty. 

In the case of success-related obligations, the presumption in favour of the user is that a 

breach of duty has occurred if the success owed has not occurred.
1030

 If defective software is 

created, the Contractor must therefore demonstrate and prove that it has used the necessary 

means to avoid the delivery of defective software. 

A particular problem is the presentation of the damage, as far as it concerns loss of sales 

and profit. Here, § 287 ZPO as well as § 252 BGB (German Civil Code) intervene in favour 

of the user. In this respect, the presentation and proof of facts which make the achievement of 

the profit probable are sufficient. However, these facts must relate to the situation of the 

injured party; a comparison with other companies is not sufficient.
1031

 The probability of 

making a profit, as demonstrated by this, is not disproved by the serious possibility that the 

profit was not made either. 

If the Supplier claims that an asserted damage item represents costs which would have been 

incurred in addition to the price paid even if the consulting or software development had been 

carried out properly, the Supplier shall be obliged to present and prove this claim. 

If it is a matter of a breach of the duty to advise, the burden of proof and the burden of proof 

are de facto separated. In this case, the user is initially responsible for explaining the 

violation, but can usually only do this in a general manner. However, he must demonstrate 
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that a consulting relationship has been established between him and the supplier. The supplier 

must then explain how and when he provided advice. The latter must then be refuted by the 

user, so that in the end the burden of proof lies with the supplier, whereas the burden of proof 

lies with the customer. 

(c) limitation problems 

If one of the two parties invokes the statute of limitations, it shall be obliged to present and 

prove this. For example, the supplier must prove the date of acceptance or delivery. If the 

customer wishes to prove that the limitation period has been suspended, he must demonstrate 

that the supplier has attempted to remedy the defects claimed.
1032

 

6. course of proceedings before (the) taking of evidence 

After the application has been lodged, and at the latest upon receipt of the statement of 

defence, the Court of First Instance will decide on the further action to be taken. In concreto, 

the court will either set an early first date according to § 275 ZPO or set the deadlines for the 

preliminary written proceedings according to § 276 ZPO. Which procedure is chosen is at 

the free judicial discretion of the court. The working habits of the chamber, the specific 

subject matter of the case and the workload of the court can play a role in this. 

The preliminary written procedure is particularly important in the event of a possible default 

judgment, but it is rather unsuitable for the conduct of complicated proceedings. It is difficult 

for the parties to decide to what extent the complicated process material should be piled up 

and superfluous explanations avoided. In view of the preclusion rules, this can only be done 

safely if the parties can see what the court considers to be essential. In IT processes, an early 

first appointment in the main proceedings is probably most often offered in the form of a 

preparation appointment. From the court's point of view, this usually has the purpose of 

further organizing the subject matter of the proceedings. For the plaintiff, it may be significant 

that a reply may be useful because of the defendant's defense. 

It is problematic whether the expert should already be invited to the discussion meeting. It is 

primarily the task of the parties to prepare and present the subject matter of the case in a way 

that is understandable to the court. In addition, the involvement of experts, even within the 

framework of § 273, Subsection 2, Sentence 4, ZPO, is only possible in principle if the 

subject matter of the proceedings is disputed. If, for example, the disputed issues have not yet 
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been dealt with at the preparation meeting, the expert acts as interpreter. This is problematic 

against the background of the limits of § 139 ZPO, since the expert is an auxiliary person of 

the court. In general, a summons of the expert is welcome as early as the hearing date in order 

to clear up misunderstandings regarding technical details. However, this must not lead to the 

expert clarifying the facts of the case for the court himself by means of a "translation" and 

subsequently presenting them to the court. Such official investigation must be avoided in any 

case. It must be ensured that the court retains control over the extent to which there are 

indications of the presentation or defectiveness of the presentation. 

7. the taking of evidence 

Literature: 

Berger, Die Beweisführung mit elektronischen Dokumenten, NJW 2005, 1016; 

Bergmann/Streitz, Beweishebung in EDV-Sachen, NJW 1992, 1726; Schnupp, Von 

virtuellen Wahrheiten, NJW-CoR 1999, 217. 

 

As a rule, disputed issues that require detailed technical consideration must be clarified in the 

IT process. The taking of evidence is therefore usually decisive for the process, and its 

careful preparation and execution is therefore one of the most important parts of the process. 

(a) The order to take evidence 

From the point of view of the court, a distinction must be made between two possible ways of 

taking evidence. The court may hear evidence that is present, such as a witness. This does 

not have to take place in a separate hearing and releases the court from formulating an order 

of taking evidence; an informal order of taking evidence is sufficient in this respect. In IT 

processes, however, it is generally assumed that a written expert opinion and a separate date 

for the expert's report are required. This then constitutes a separate procedure within the 

meaning of § 358 ZPO and makes a formal order to take evidence necessary. The formal 

strictness of the order forces the court to formulate the questions of evidence and therefore 

requires a certain clarification of the facts by the court. Indeed, the expert must be given clear 

instructions as to what he has to examine or is to examine. For example, if the decision on 

evidence concerns deficiencies, those deficiencies whose presence or absence must be 

established must be clearly stated. A decision of evidence with the content that the expert 

should examine the software in dispute as to whether it corresponds to the state of the art is 

far too imprecise as a specification and only opens the door to a kind of official investigation 
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by the expert.
1033

 It is therefore advisable to invite the expert already during the discussion 

procedure, so that he can provide assistance in the formulation of the order of taking evidence. 

In order not to allow the expert's assessment to go astray due to misleading wording, the ZPO 

provides for close cooperation between the court and the expert (Sections 404a (2), 407a 

(2) sentence 1 ZPO). According to these provisions, the court may, on the one hand, involve 

the expert in the formulation of the order to take evidence, on the other hand, the expert is, in 

turn, obliged to cooperate with regard to clarification in case of ambiguities. In particular, the 

participation of the expert in the formulation of the order deserves preference for reasons 

of procedural economy, since a subsequent amendment of the order of evidence prior to its 

execution under § 360 of the Code of Civil Procedure is only possible with the consent of the 

parties. 

As a general rule, a precise order to take evidence presupposes a clear statement of the 

parties on the issues at issue. Only those issues that have been presented in a clear manner 

can be included in the evidence warrant for clarification. Even if, in principle, indications may 

be required under § 139 ZPO, it is primarily up to the parties to take this into account in their 

submissions from the outset. 

(b) The evidence 

Civil procedural law generally proceeds according to the principle of strict evidence; only 

the five means of evidence expressly permitted in the ZPO are admissible (inspection, 

witnesses, experts, deeds and hearing of parties). The free evidence, which can also be 

furnished by means of affidavits, is only admissible in the examination of procedural and 

appeal requirements and in the written procedure and the procedure under § 495a ZPO. These 

are minor disputes which are of no relevance to the problems to be dealt with here. 

Appearance is any perception by the Court of First Instance of facts which are relevant to the 

evidence. Contrary to the wording, it is irrelevant by which sense organ this is done. The 

inspection can also be carried out by means of technical aids. The court can therefore get an 

impression of the functionality of a software itself. The reason why this rarely happens in 

practice is that the courts assume - often quite rightly
1034

 - that they lack the necessary 

expertise for a binding assessment. As a rule, the inspection by the court alone is therefore not 

meaningful and is therefore almost irrelevant in practice. 
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Witness evidence may be considered with regard to contractual issues, such as the agreed 

scope of services. However, witness evidence has its limits when it comes to explaining 

software defects. If a user can, under certain circumstances, with a high degree of probability 

still describe problems in the handling of software and thus possibly also the existence of 

defects, a witness is nevertheless with a high degree of probability exposed to the accusation 

of incorrect operation by the other party.
1035

 In order to avoid this risk, the witness should 

therefore be avoided as the sole means of evidence. 

However, witness evidence is of great importance in cases where the software is in a state or 

has an error that cannot be easily reproduced. If, for example, the error only occurred a few 

times and/or has meanwhile been eliminated by a newer version of the software used, the 

witness evidence may be the only way to explain the defect. In addition, a witness can testify 

to the correctness of an error log or logbook - which alone is not conclusive - provided that 

the witness has also created this documentation. The involvement of an expert witness who 

acts as a kind of translator for the court can be useful in this context. The expert may question 

the witness. 

(c) In particular, the expert evidence 

The expert evidence is the most important means of evidence for the assessment of the 

sometimes complex technical details. It can be used to identify defects in the actual condition 

and to determine what the parties have agreed as performance. 

(aa) Selection of the expert 

Although the expert is an assistant of the court, he is only treated as evidence in the ZPO. 

According to § 144 ZPO, the court may also take evidence of its own motion without a 

corresponding request by one of the parties. On the other hand, it may also disregard 

corresponding submissions of evidence by the parties if it considers itself sufficiently expert. 

However, the court must notify the parties of this intention in advance and give them the 

opportunity to comment.
1036

 

For the selection of the expert, the concrete question of evidence must be taken into account. 

Publicly appointed data processing experts can be found for the respective areas.
1037

 If the 

                                                 

 
1035

 See also Redeker, CR 1991, 654 f. 
1036

 BGH, judgment of 22.3.1967 - IV ZR 10/66, JZ 1968, 670. 
1037

 The list of publicly appointed and sworn experts nationwide can be obtained from the Cologne Chamber of 

Industry and Commerce, Unter Sachsenhausen 10-26, 50667 Cologne. A specific search is also possible via 

the nationwide expert directory of the Chamber of Industry and Commerce: 

https://svv.ihk.de/svv/content/home/home.ihk?resetSuche=true&cid=24630 (last retrieval: 07.05.2020). 

https://svv.ihk.de/svv/content/home/home.ihk?resetSuche=true&cid=24630
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parties agree on the person, the court is bound by this (§ 404 Paragraph 4 ZPO). According to 

§ 404 Para. 2 ZPO, publicly appointed experts are to be preferred, unless special 

circumstances require the selection of other persons. 

Certain requirements must be made of the expert.
1038

 He must be able to assess the importance 

of the evidence decision and the issues raised in it for the trial. Furthermore, he should be able 

to present and justify his investigation results in a way that is comprehensible to the layperson 

in data processing. 

Experts may be refused by the parties on the same grounds as judges (Section 406(1) of the 

Code of Civil Procedure). The mere occasional activity of a freelance expert for one party is 

not sufficient to raise concerns of bias, but it is a permanent activity. In this case there is such 

a close relationship with a party that a refusal of the Expert is possible. 

(bb) Tasks of the expert 

The expert must transfer experience from his special field to the facts of the case 

communicated to him. If the court cannot sufficiently present the facts to be assessed, the 

expert may be commissioned to a certain extent to investigate the facts.
1039

 According to § 

372 ZPO the expert can be consulted during the inspection. The common practice of the 

courts, which almost always allows the expert to carry out the inspection alone, corresponds 

to the practical needs, especially with regard to the high workload of the courts. 

If the expert has carried out the inspection, he shall be treated as a witness in respect of the 

facts established. After the inspection, the expert shall assess the facts established and shall 

communicate his observations and the conclusions drawn therefrom to the Court of First 

Instance orally or in the form of a written report. The court may order the preparation of a 

written expert opinion pursuant to § 411 (1) ZPO at any time, even if the basic model of the 

Code of Civil Procedure provides for oral expert opinion (§§ 402, 394 ZPO). For a more 

intensive examination of the results of the expert opinion by the parties as well as for the 

preparation for an oral explanation at the hearing, the written expert opinion might be 

preferable. 

(cc) Powers of the expert 

The expert shall have no authority to hear witnesses or to enforce the carrying out of the 

inspection. If the user incriminated by evidence refuses the Expert access to the software to 

be examined, he shall be excluded from the evidence. In all other respects, the burden of proof 
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due to thwarting of evidence shall revert to the Supplier if he does not present the object of 

sale returned to him to the Expert for the assessment of the defect.
1040

 

The parties are also obliged to cooperate to a certain extent in the gathering of evidence. For 

example, the purchaser of individual software must provide the original diskette handed over 

to him for examination within the framework of the taking of evidence. In
1041

 addition, from 

the court's point of view, before the expert evidence is collected, there is the possibility of 

carrying out a briefing appointment, which is little used in practice.
1042

 

If a third party not involved in the proceedings refuses to allow the inspection, the evidence is 

lost; this fact is at the expense of the party required to provide evidence. Even the existence of 

a civil law claim for tolerance of the inspection against this third party does not help the party 

required to provide evidence. The party obliged to provide evidence must first enforce the 

claim to acquiescence in a separate process. 

It is disputed whether a time limit can be imposed on the party adducing evidence in the first 

trial by analogous application of § 431 ZPO (German Code of Civil Procedure) for titling 

and enforcement. Apart from the prerequisites for setting such a time limit, however, such a 

procedure does not appear sensible in view of the expected delay in proceedings. A longer 

duration of the IT process is likely to jeopardize the entire purpose of the process due to the 

expected loss of value over such a not inconsiderable period of time. 

All in all, the recommendation results from what has been said that a potential object of 

inspection should not be given up as a party required to provide evidence. 

The authority of the expert to use aids in his work is in principle undisputed. Exceptions are 

only made if the costs of the use appear unreasonable in relation to a relatively small amount 

in dispute or if the aid is developed or distributed by one of the two parties. Although the use 

of such an aid is not fundamentally unjustified, it may feed the suspicion of bias. In the case 

of costly aids, prior consultation with the parties is recommended. 

(dd) The expert report and its evaluation 

When assessing the expert opinion, the court and the parties must ensure that they give 

precise answers to the questions set out in the order for taking evidence. It must also be 

checked whether the expert assesses deficiencies which were not objected to. The court must 
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assess the expert opinion independently of the parties and justify its decision in the judgment. 

The mere inclusion of the expert opinion in the judgment is therefore not sufficient.
1043

 

However, the requirements for the court's statement of reasons are less strict if the parties do 

not object to the expert opinion. 

If the software manufacturer does not grant the expert access to the source code, the 

consequences for the assessment shall be borne by the expert.
1044

 As the Higher Regional 

Court of Hamburg states, the court may follow the expert's assessments if he insisted on the 

submission of the source code for the expert's assessment of the extent of the necessary 

rework. An attempt at reworking under real-time conditions is conceivable in procedural 

terms at best - if at all - in agreement with the customer. Such a procedure was not provided 

for in the ZPO. It would also allow - conscious or unconscious - manipulation at the expense 

of the customer. The software house would have the possibility to think in advance about the 

procedure to be followed within the framework of the rectification before the supervised 

attempt at rectification, so that it could of course achieve the desired result more quickly than 

would be possible in reality. Even against this background, it would still be the case that the 

cost of rectifying defects would have to be determined objectively by the expert.
1045

 

Special requirements for the reasoning of the court arise in the event that the court does not 

wish to follow the expert opinion. In this case, the court will substitute its expertise for that of 

the expert witness. In order to be able to refute the results of the expert opinion, the court will 

only in a few cases have the necessary expertise; in most cases only the way of a new expert 

opinion (§ 412 (1) ZPO) might be considered. From the parties' point of view, the prospect of 

shaking an expert opinion obtained by the court is relatively low (less than 3%). However, 

this can be achieved by means of a private opinion from a recognised expert, which will 

decisively shake the accuracy of the court opinion. The obtaining of such a private expert 

opinion must, however, be weighed against the possible success, also in view of the costs (the 

share of private expert opinions is less than 2%). 

A fundamental problem is the separation of the assessment of facts from legal issues in the 

evaluation of the expert opinion. Even if this is hardly to be implemented in practice, the 
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expert should in principle carry out an evaluation of the facts from a purely factual point of 

view, whereas the legal evaluation of the results is the sole responsibility of the court.
1046

 

8. the judgment 

When the legal dispute is ripe for decision, a final judgment is issued in accordance with § 

300 ZPO. According to § 310 ZPO, it will be pronounced at the date on which the oral 

proceedings are concluded or at a date to be announced immediately. 

(a) The content of the judgment 

According to § 308 ZPO, the court is bound in its decision by the requests of the parties and 

may not award anything which they have not requested. In the judgment, therefore, the action 

is either dismissed as inadmissible or unfounded or the plaintiff is awarded the requested 

benefit in whole or in part. As a rule, if the action is well-founded, the judgment tenor will 

reproduce the plaintiff's claim in the wording of the judgment. In the case of payment claims 

by the supplier, the supplier will be awarded the requested payment. In the case of actions for 

reversal, a step-by-step judgement is generally issued to the effect that the user receives the 

purchase price or compensation for work step-by-step in return for the return of the delivered 

hardware or software. The judgement tenor must determine the services to be exchanged in 

such a concrete way that the bailiff can execute the enforcement on the basis of the 

judgement.
1047

 The consideration must be determined in such a way as to enable the bailiff to 

check, during enforcement, whether the items handed over to him by the creditor and to be 

offered to the debtor correspond to the consideration owed under the judgment in terms of 

completeness and accuracy.
1048

 

(b) expert's fees 

With regard to general costs, the same rules apply in the IT process as in other processes. 

However, due to the specifics of the process material, the costs for private expert opinions 

are of particular importance. The central question is whether these costs are those for 

appropriate legal prosecution or legal defence within the meaning of Section 91 (1) of the 

German Code of Civil Procedure (ZPO) and are therefore reimbursable costs. 
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The principle applies that the costs of private expert opinions are not reimbursable.
1049

 

However, there are exceptions to this principle: If a party cannot meet its substantiation 

burden without such an expert opinion or if the expert opinion is based on a court order, the 

costs are reimbursable. 

9. enforcement of judgments 

Enforcement in software causes difficulties in view of the data protection regulations to be 

taken into account, the questions regarding usability (of importance: Section 17 (2) UrhG) and 

identifiability.
1050

 This is relatively unproblematic in the case of standard software, which can 

also be exploited by way of compulsory auction. 

(a) Ticket to Ride 

In the software warranty process, the enforcement of concurrent titles usually focuses on the 

surrender or deletion of software with regard to the consideration.
1051

 The claim for 

payment, on the other hand, can only be enforced if either the bailiff has offered the 

consideration in a way that justifies the default or the fulfilment is proven by public or 

publicly certified documents. If the user has already asserted in the main proceedings by 

means of a declaratory motion that the opponent is in default of acceptance of the 

consideration, there are no particular problems. For in such a case, the declaratory judgment 

contains an official document stating that there is default of acceptance. Difficulties always 

arise if the creditor, in the absence of such a request, actually owes surrender and/or deletion 

of the program. In such a case, the consideration must be determined in the judgment formula 

in such a way that the bailiff is able to check during enforcement whether the objects handed 

over to him by the creditor and to be offered to the debtor correspond to the consideration 

owed under the judgment in terms of completeness and accuracy.
1052

 The judicial officer must 

therefore offer the software owed in the event of restitution to the supplier. It is the judicial 

officer's duty to examine whether the debtor has been offered the performance to which he is 

entitled in a manner that would justify default of acceptance, i.e. whether, pursuant to Section 
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294 of the Civil Code, the performance owed to him under the judgment has actually been 

proven to him in the form required under Section 756 of the Code of Civil Procedure.
1053

 

If the judicial officer is not able to establish the correctness of the performance, he must 

refuse enforcement and leave it to the creditor to have the correctness of the performance 

established by means of an action. 

First of all, it is difficult for the bailiff to identify the software. A conviction for issuing 

"software copies" has no enforceable content from the outset.
1054

 The designation of the 

respective software version is hardly sufficient.
1055

 The inclusion of program listings in the 

tenor is too extensive.
1056

 The bailiff could hardly enforce a corresponding tenor. Identifying 

the program on the spot and establishing that the programs issued correspond to those to be 

issued is usually impossible without the help of an expert - and thus at considerable additional 

cost.
1057

 Furthermore, it is not the bailiff's task to check the implementation of a titled request 

for deletion; here enforcement is governed by §§ 887, 888 ZPO. 

(b) Title of rectification 

Enforcement of titles for rectification of defects shall be based on a title of justifiable 

performance in accordance with § 887 ZPO. The court can therefore authorise the creditor 

to commission a third party to carry out the necessary work. However, the classification of the 

rectification title as such as a title on justifiable performance causes practical problems in the 

software warranty process. There, the rectification of defects is finally chosen precisely 

because hardly anyone other than the manufacturer of the software is able to restore the 

functionality of the program. This may be due to the necessity to inspect and modify the 

source code, but also to the necessary training period, which might make a rectification from 

another side too time-consuming. The consequence for the creditor is that enforcement via § 

887 ZPO usually does not help him, while the way via § 888 ZPO with the help of penalty 

payment or compulsory detention is denied him. 

(c) Software foreclosure 

Literature: 

Asche, Zwangsvollstreckung in Software, 1998; Bleta, Software in der 

Zwangsvollstreckung, 1994; Breitenbach, Computersoftware in der Zwangsvollstreckung, 

                                                 

 
1053

 LG Landau, decision of 15.12.1994 - 3 T 254/94, CR 1996, 30. 
1054

 AG Offenbach, decision of 27.1.1989 - 62 M 841/89, NJW-RR 1989, 445. 
1055

 KG Berlin, decision of 8 March 1994 - 1 W 7446/93, CR 1994, 740, 741. 
1056

 See also Redeker, CR 1994, 741, 742. 
1057

 See OLG Stuttgart, decision of 2.12.1981 - 8 W 235/81, MDR 1982, 416. 



248 

CR 1989, 873; Franke, Software als Gegenstand der Zwangsvollstreckung, 1998; Koch, 

Software in der Zwangsvollstreckung, KTS 1988, 49; Roy/Palm, Zwangsvollstreckung in 

Computer, NJW 1995, 690. 

 

Due to the ever-increasing spread of software products, they can represent an important asset 

component in the debtor's assets for a creditor who enforces the execution. 

(aa) Applicable rules 

In general, it is argued that an at least analogous application of the provisions of Sections 808 

et seq. ZPO for the enforcement of physical property is possible.
1058

 This is unproblematic 

for data carriers and the written accompanying material.
1059

 This is more controversial in the 

case of transfer of the software without a data carrier into the user's computer; however, since 

in such a case an attachment does not appear practicable anyway due to the lack of realistic 

access possibilities for the bailiff, this problem does not need to be further explored.
1060

 

(bb) Implementation of the attachment 

In accordance with § 808 ZPO, the attachment is carried out by the bailiff taking possession 

of the objects by affixing a pledge seal. In general, seizure by the bailiff will only be 

possible without any problems in the case of standard software, as this is recognisable to the 

bailiff on the basis of the original data carriers. Data carriers which only contain the debtor's 

own data records do not give rise to any proceeds of realisation and cannot be seized for 

reasons of data protection.
1061

 The seizure of software only makes sense from the outset, if 

any proceeds of exploitation are to be expected at all, as otherwise the prohibition of useless 

seizure according to § 803 (2) ZPO (German Code of Civil Procedure) is opposed. The bailiff, 

who, according to § 813 ZPO, is supposed to estimate the objects to be seized at their usual 

sales value when seizing the software, will usually not be able to do this in the case of 

software. In most cases, the possible involvement of an expert pursuant to § 813 (1) sentence 

3 ZPO will only lead to an increase in costs without an appropriate sales proceeds being 

expected. The seizure of software therefore only appears to make sense in the case of 

marketable standard software, where the bailiff can determine a market value, e.g. on the 

basis of the usual sales prices. However, care should then be taken to ensure that the software 

product in question is the latest version. In general, the prohibition of useless attachment 

under § 803 (2) ZPO will stand in the way of an attachment of individual software, as it is too 
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tailored to the operational problems of a specific user to be exploited at an acceptable 

price.
1062

 

(cc) Possible grounds for seizure 

It should be noted that the seizure of the physical object also includes the embodied intangible 

property. Care must therefore be taken to ensure that any existing copyright in the computer 

program is not impaired. Since the author is entitled to the exclusive right of exploitation, a 

seizure according to § 803 (2) ZPO would be useless if an exploitation of the software would 

not be allowed due to the copyright. However, this is unproblematic if the software was 

acquired by the user by way of sale. According to § 69c No. 3 UrhG, the author's exclusive 

right of distribution has been exhausted if the software has been put into circulation with his 

consent. However, this does not apply to subletting, § 69c No. 3 a.E. Copyright law does not 

prevent the software from being exploited. 

In the case of software, the prohibition of seizure under § 811 No. 5 ZPO must generally be 

observed. According to this, no items may be seized which the debtor needs to continue his 

gainful employment. This will often be the case, especially with accounting and word 

processing programs. 
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Chapter Four: Software Development Contracts 
 

Literature
1063
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2918; Hecht/Becker, Unjustified complaints of defects in IT projects - Rights and duties of 

the contracting parties and information on the drafting of contracts, ITRB 2009, 59; Hecht, 

Arbitration clauses in IT contracts - Drafting contracts and conducting proceedings, ITRB 

2008, 184; Karger, Disorganized changes in performance in IT contracts - Circumvention of 

agreed procedures, disregard of formal requirements, lack of legal controlling, ITRB 2009, 

18; Koch, Creation and delivery of software under the law on contracts for work and 

services - A contribution to dealing with § 651 BGB, ITRB 2008, 233; Müller-

Hengstenberg/Kirn, The technological and legal interrelationships of test and acceptance 

procedures in IT projects, ITRB 2008, 755; Müller-Hengstenberg, Is the law on sales 

applicable to all IT project contracts?, NJW 2010, 1181; Naus, Software production as a 

project, Hamburg 2006; Pagenberg/Geißler, Der Softwarelizenzvertrag in der Praxis, in: 

Lehmann (eds.), Rechtsschutz und Verwertung von Computerprogrammen, 2nd ed, Cologne 

1993; Roth/Dorschel, Das Pflichtenheft in der IT-Vertragsgestaltung - Bedeutung 

funktioneller Beschreibungen, ITRB 2008, 189, 191; Schneider/von Westphalen (eds.), 

Software-Erstellungsverträge, 2nd ed., Cologne 2014; Schneider, Handbuch EDV-Recht, 

5th ed, Cologne 2017, in particular Chap. H; Schneider, IT-Vertragsrecht, CR 2005, 695; 

Schneider, Softwareerstellung und Softwareanpassung - Wo bleibt der Dienstvertrag, CR 

2003, 317; Schneider, Mitwirkungspflichten des Auftraggeber bei der Softwareanpassung - 

Organizational changes at the customer as essential cooperation, ITRB 2008, 261; Söbbing, 

MAC-Klauseln in IT-Verträgen - Veränderungen im Projekt erkennen und Rechtsfolgen 

vertraglich regeln, ITRB 2008, 257; Söbbing, Rechtsfragen der Softwareentwicklung nach 

dem Prototyping-Verfahren, ITRB 2008, 212. 

 

An important area of IT contract law is software creation contracts, i.e. contracts for the 

creation of individual software. The following explanations cover not only the programming 

of software according to precisely specified, individual requirements of the user, but also the 

adaptation of standard software to the specific needs of individual users (so-called 

customizing)
1064

 and the IT project contracts. 

The IT project business in particular is shaping the software market. Usually neither users nor 

programmers know at the beginning of their business relationship what they actually want. 

Software cannot be tailored like a skirt. The needs and wishes of the customer can only be 

determined and implemented in the course of the contractual relationship. Software contracts 
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are therefore usually complex long-term contracts,
1065

 to which the BGB is not tailored even 

in the law on contracts for work and services. This results in numerous legal distortions, 

which have hardly been satisfactorily resolved to date. 

If one starts with the planning phase, the first question that arises is whether a consultant is 

consulted when planning an IT project. Often complex IT projects cannot be implemented at 

all without consultants. The legal nature of a consulting contract is in dispute. It is 

conceivable to classify it as a contract of employment (§§ 611, 675 BGB). If the consulting 

and project contract is combined, the whole can be regarded as a contract for work. This is 

particularly important for the classification of an overall contract, as the BGH assumes that § 

651 BGB does not apply in the case of an outstanding planning phase and thus the overall 

contract can be clearly qualified as a contract for work and services. In the consulting 

situation, the following can be noted:  

 Analysis of the current situation 

 Weakness analysis 

 Feasibility Study 

 Basic concept 

 Technical concept. 

 

A consultancy contract is concluded with the consultant. Frequently, case law goes beyond 

the consultancy contract and affirms an increased liability of the consultant. Thus an implied 

consultancy contract is to be concluded in the case of information of high importance. It 

should also be considered that a guardian's liability due to culpa in contrahendo (§§ 311 para. 

2, 280 para. 1, 241 para. 2 BGB) is possible. A consultant's statement may also trigger 

liability consequences vis-à-vis third parties, for example in the context of a contract with 

protective effect for third parties.
1066

 The BGH also affirms a reversal of the burden of proof 

for consultants regarding the causality between breach of duty and success. Accordingly, the 

adviser must prove that the adviser would have acted accordingly even without the advice.
1067

 

The consultant is affected by the significantly lowered quality standards under § 280 BGB 

(German Civil Code) from the normal employment contract. In this respect, liability can only 

be considered in the event of culpable poor performance. These are cases in which the 
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consultant does not appear at all or only partially. However, this can also include a case in 

which the consultant does not have the required skill level and lacks the necessary industry 

know-how. However, § 280 of the German Civil Code (BGB) only brings liability with regard 

to compensation. Subsequent performance and rescission are not provided for in the law on 

contracts of employment; instead, rescission is excluded by the possibility of extraordinary 

termination under § 626 BGB.
1068

 

Detached from the role of the consultant, typical process steps in the run-up to an IT project 

must be considered. This includes team building, for example. An IT project typically 

involves the involvement of management, controlling, human resources, external consultants 

and the IT, tax and legal departments. An invitation to tender must be issued. Potential 

providers must be selected within the scope of this tender. The tender documents must be 

specified. If necessary, a draft contract must be enclosed and a data room set up for the 

bidders, where they can view the technical and organisational infrastructure of the project. 

The bids are then received, which are then examined, followed by further discussions with the 

bidders. A preliminary selection can be secured by means of a Letter of Intent (see below). 

A necessary component of preliminary planning is also the internal due diligence. Due 

Diligence is generally understood to be the examination of the legal, tax-related financial and 

economic circumstances. With regard to an IT project, the first step is to determine the current 

IT budget and possibly also to make clear cost allocations at the expense of individual 

departments. The IT systems affected in each case must be determined. It is important to 

check whether the systems are owned by the client or are only leased. It should also be 

checked whether the systems are also used for other areas and if so, whether it is legally 

possible to separate the different areas (e.g. through sub-licensing). Similarly, the 

maintenance contracts for the existing systems should be examined. It would have to be 

clarified whether termination options exist for existing maintenance contracts, whether the 

maintenance contracts can be transferred, or whether there are other possibilities for 

separating from the contracts. The existing software contracts also need to be examined, 

especially with regard to their transferability, termination options and the costs of a release 

from the contract. Then it is necessary to examine the required property rights that are needed 

for the use of the new software. A distinction must be made between the provision of in-house 

software development and contract development by third parties. It is more often questionable 

whether rights can be granted by the client at all. For this purpose, the client must determine 
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whether he is really the owner of the rights to "his" software. Finally, the current, customary 

and required service levels must be determined. The critical systems must be identified - also 

with regard to damage and emergency scenarios.  

It is important to have clear planning for such a complex contractual relationship.
1069

 Ideally, 

an IT project begins with a comprehensive preliminary determination of the desired 

requirement profile that the software is to fulfil. It is best if the user checks with the help of 

qualified IT consultants what he wants and how this can best be implemented in terms of IT 

technology. This profile is documented in a requirements specification. Based on the 

requirements specification, a tender is then issued; suitable software houses are asked to send 

cost estimates. Letters of Intent
1070

 and confidentiality agreements should already be 

concluded with all parties involved in this preliminary phase, as they are familiar with a great 

deal of internal company information from both the software house's and the user's sphere.
1071

 

It is not forbidden to poach external employees in this phase. It is only anti-competitive if 

unfair circumstances are added, especially if unfair means are used or unfair purposes are 

pursued.
1072

 Examples of this are: 

 enticing away for the purpose of hindering and damaging the previous employer (§ 4 

No. 4 UWG). Always dependent on overall circumstances: How many employees were 

poached (a whole team?)? Were the employees central to the company? Consequences 

for the company? Intention to cause damage?
1073

 

 enticement for the purpose of acquiring business and trade secrets
1074

 

 Incitement to breach of contract (e.g. post-contractual non-competition clauses): The 

unfairness of the exploitation of another's breach of contract does not arise from the fact 

that the mere willingness of the competitor to employ the employee in breach of 

contract may strengthen the latter in his decision to become in breach of contract and 

may to a certain extent encourage the breach of contract.
1075
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 In contractual relationships: Company may not penetrate the customer base of its 

contractual partner during the term of its contract § 241 para. 2 BGB.
1076

 

According to § 75f HGB (and § 110 GewO), an agreement by which one employer undertakes 

to another employer not to employ employees of the other is not enforceable. The application 

to active enticement is also disputed. According to h.M., a poaching prohibition does not 

restrict the employee's freedom of decision to change jobs and is therefore permissible.
1077

 

Only after a detailed examination of the incoming offers will the contract be awarded in 

favour of a single bidder. In most cases, the acceptance of a bid is connected with the fact that 

individual performance requirements must remain open, as their scope and contours only 

become apparent in the course of the project. In such a case, the integration of change 

request models into the contract is a good idea. 

Moreover, even among lawyers, the insight is increasingly gaining ground that in many cases 

it is no longer sufficient to concentrate on the legal core business, the drafting of the project 

contract. Rather, it has been recognized that it is important to avoid legal mishaps that could 

threaten the entire project already during the contract negotiations or during the 

implementation and even beyond. In this context, lawyers are required to have skills that are 

not part of their classical training repertoire. 

This begins with the selection of the right negotiation strategy to start planning the project.
1078

 

The basis for successful contract negotiations is a solid collection of all relevant information 

regarding your own situation and the perspective of the other party. In addition to clarity 

about his own strengths and weaknesses, the skilled negotiator must also be able to put 

himself in the position of the negotiating partner in order to collect and examine his possible 

arguments.
1079

 Based on this information, the most target-oriented negotiation strategy must 

be selected, always bearing in mind that one should be prepared to compromise oneself and 

that it may be better not to start the project if irreconcilable differences arise during the 

negotiations. Otherwise, this "birth defect" can quickly lead to a lengthy and costly legal 

dispute. 

In addition, decisions on the conclusion of important contracts, also on the part of the 

contractor, should not only be based on a gut feeling, but on a rational weighing of all 
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economic, legal and technical opportunities and risks.
1080

 For this purpose, "best practice" 

guidelines for risk identification, risk assessment and for taking suitable countermeasures 

should be drawn up and implemented within the company.
1081

 A premature conclusion of a 

contract under gross disregard of entrepreneurial diligence, which thereby leads to financial 

burdens on the company, can possibly even trigger liability of the executive board (§ 93 

Paragraph 2 AktG) or the managing directors (§ 43 Paragraph 2 GmbHG)
1082

 and should 

therefore not be underestimated. 

From the point of view of "best practice", the literature discusses how the so-called IT 

Infrastructure Library (ITIL) can be made fruitful
1083

 for the legal drafting and enforcement of 

contracts
1084

 or for changes to contractual agreements during contract performance. The ITIL 

is a collection of best practice approaches, which in recent years has become the de facto 

standard in the management and operation of IT services, on the question of which processes 

an IT organization should clearly regulate in order to work successfully. ISO/IEC 20000 

provides standardized definitions and process requirements.
1085

 However, both ITIL and 

ISO/IEC 20000 only define minimum requirements for regulations in IT project contracts, but 

do not provide concrete contract clauses, so that gaps in the contract cannot be closed by mere 

reference.
1086

 However, it does seem to make sense to use both collections in the preparation 

of Service Level Agreements (SLA), Operational Level Agreements (OLA) for uniform 

definitions of terms, as well as the definition and division of process phases
1087

, and in the 

change management procedure for the purpose of uniform structuring.
1088

 

For smaller software development projects it is suggested to use the so-called prototyping 

method instead of the phase model of ITIL, as this leads quickly to first results and also 

allows an early feedback regarding the agreement of a solution approach.
1089

 The solution of 

the phase model makes prototyping more flexible, as the requirements of the users can be 

continuously specified and verified, thus reducing the risk of mistakes. The disadvantage, 

however, is that this blurs the boundaries of responsibility, which could prove problematic for 

                                                 

 
1080

 Becker, ITRB 2009, 117. 
1081

 Becker, ITRB 2009, 117, 118 f. 
1082

 Becker, ITRB 2009, 117 with reference to BGH, judgment of 21.3.2005 - II ZR 54/03, MDR 2005, 1061 = 

BKR 2005, 281 = DStR 2005, 933 = NZG 2005, 562 = WM 2005, 933. 
1083

 Koch, ITRB 2008, 61 ff. 
1084

 Hoppen/Viktor, CR 2008, 199 ff. 
1085

 Hoppen/Viktor, CR 2008, 199, 199 f. 
1086

 Koch, ITRB 2008, 61, 62. 
1087

 Hoppen/Viktor, CR 2008, 199, 203. 
1088

 Koch, ITRB 2008, 61, 63. 
1089

 Söbbing, ITRB 2008, 212 ff. 



256 

later liability issues.
1090

 Legally, it would make sense to regulate the development according 

to prototyping procedures within the framework of a GbR in order to achieve a distribution of 

risk in line with the interests of the company.
1091

 

Increasingly, projects based on so-called agile programming are being implemented in the IT 

manufacturing sector. Here, requirements are continuously developed and at the same time, 

previously fixed requirement catalogues are avoided. At the same time, the need for 

comprehensive documentation is also reduced. The basis of agile programming is the so-

called "Manifesto for agile Software Development" from 2001
1092

. Planning phases prior to 

the start of a project prove to be unnecessary; at the same time, the creation of a requirements 

specification is also dispensed with. In this respect, agile programming proves to be ideal to 

meet the difficult character of complex long-term contracts, which especially in the area of IT 

project business ensures that precisely named requirement profiles for the software to be 

created can hardly be named in advance. Instead, only basic statements are made about the 

respective project purpose and the intended area of application of the software. In terms of 

contract typology, it is unclear whether contractual models for the provision of services can be 

applied at all. Rather, a classification as a contract of service or a partnership agreement is 

conceivable. The particular problem with service contracts is that the client would bear the 

full risk for the success of the project and would thus have to assume full responsibility for the 

project. However, this is unlikely to correspond to the interests of the parties.
1093

 The 

classification as articles of association within the meaning of § 705 ff. BGB, for example in 

the form of a casual partnership.
1094

 Here, however, there is often a lack of the pursuit of a 

common purpose, as the parties rarely cooperate as equal contracting parties. Rather, the 

guiding model of the client and contractor remains. Accordingly, the software itself does not 

become part of a jointly used corporate asset with a joint ownership. Rather, the end product 

of the project should be at the sole disposal of the client.
1095

 It is therefore also advocated that 

such contracts should also be included in the "umbrella" of a contract for work and 

services.
1096

 Due to the dominant planning component, there are no reservations about 
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deviating from the assessment of § 651 BGB and subjecting such a contract completely to the 

law on contracts for work and services.
1097

 

The installation of a software update previously purchased by the customer from the software 

manufacturer by an IT company on site on the server of this customer is to be classified as a 

contract for work and services (§§ 631 ff. BGB).
1098

 

 

I. Distinction between work and purchase contract law 

 

Literature: 

Müller-Hengstenberg, Is the law on sales applicable to all IT project contracts, NJW 2010, 

1181; Dietrich, Typification of software contracts according to the reform of the law of 

obligations, CR 2002, 473; Fritzemeyer, The legal classification of IT contracts and their 

consequences, NJW 2011, 2918; Redeker, Software production and § 651 BGB, CR 2004, 

88; Maume/Wilser, Viel Lärm um nichts? On the application of § 651 BGB to IT contracts, 

CR 2010, 209; Schmidt, Software development and § 651 BGB - an attempt at 

reconciliation, MMR 2004, 590; Thewalt, Software development as a sales contract with a 

contractual impact, CR 2002, 1; Schweinoch, Modified contract types in software projects, 

CR 2010, 1; Müller-Hengstenberg, Is the sales law applicable to all IT project contracts? 

NJW 2010, 1181; Krauss, The effect of the reform of the law of obligations on software 

contracts, 2004; Zirkel, Drafting of software contracts in accordance with the "Silobauteile" 

decision of the Federal Court of Justice (BGH), GRUR-Prax 2010, 237. 

 

The law on contracts for work and services applies to software contracts in several cases:
1099

 

First of all, the provisions of the law on contracts for work and services shall apply if the 

parties have expressly agreed on the application of the warranty provisions of the contract 

for work and services and a uniform reversal of the contract at the time of conclusion of the 

contract. Insofar as they have only specified the supplier's rights of rectification, it must be 

examined whether the validity of the rules of the contract for work and services as a whole 

should be agreed. This shall also apply if the parties subsequently agree to rectification of a 

defect in the event of a defect occurring in an otherwise sales-contractual form of the contract. 

In addition, the "nature" of the contract may also give rise to a right of rectification for the 
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entrepreneur.
1100

 Furthermore, the law on contracts for work and services applies to contracts 

for the creation of individual software.
1101

 

If, in addition to the delivery of standard software, the Supplier undertakes to perform not 

inconsiderable adaptation work ("re-knitting" or "customizing") to the individual needs of the 

user, it is disputed whether the warranty provisions of the purchase contract or the contract for 

work and services are to be applied in the event of a software error.
1102

 For the user, the focus 

is on achieving success from materials to be procured by the entrepreneur and the transfer of 

ownership of the finished work.
1103

 Even without an agreement, the warranty provisions of the 

contract for work and services are therefore more in line with the interests of both parties, 

especially because of the possibility of rectification and the clearer regulation of 

acceptance.
1104

 The OLG Hamm
1105

 considers the delivery and installation of standard and 

special software to be subject to the law on contracts for work and services if the focus of the 

service is on the installation and adaptation of the software. This also applies in the case of a 

contract for the extension of an internal company network.
1106

 Application of the law on the 

sale of goods may be considered if the adaptation is insignificant and insignificant in relation 

to the delivery of the software.
1107

 However, an adjustment service whose value reaches 

approximately 10% of the total value of the service is not yet insignificant per se.
1108

 

Furthermore, it must be clarified whether the software only becomes usable for the customer 

as a result of the adaptation or whether this was already the case before - even if only to a 
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limited extent. The delivery of hand-held scanners and adaptation to the operational needs of 

the customer have both purchase contract and work contract elements. If the adaptation of 

hand scanners to the specific operational requirements is the main focus of a contract, it is a 

contract for work and services.
1109

 

 

A contract for the supply and installation of a law firm software as well as for the conversion 

of the operating system of the EDP in the office of a lawyer is subject to the law on contracts 

for work and services if the economic focus lies in the installation and conversion work.
1110

 If 

a source code is handed over to the buyer under exclusion of the warranty for errors and the 

specific usability of the program for the buyer and the sole right to use, further development 

and exploitation of the software is left to the buyer, Rechtskauf - here still to the old law 

before the reform of the law of obligations - is applicable.
1111

 

A big problem arose with the reform of the law of obligations when - without any hardship - § 

651 BGB - today § 650 BGB - was modified.
1112

 Now, the law of sale is to be applied to 

contracts for the delivery of goods. If one takes the view that software is property within the 

meaning of § 90 BGB, one can be of the opinion that the property reference is also decisive 

for the delivery of individual software and that therefore the law of sale applies to a software 

creation contract.
1113

 However, in my opinion, contracts for the creation of individual 

software are not primarily about the fact that the user wants to have things, i.e. a program with 

a data carrier and documentation. Rather, the user's primary concern is success, a system that 

can run in itself, the realization of a situation in which he can work with his IT without any 

complaints.
1114

 In this respect, even after the reform of the law of obligations, the qualification 

of software production contracts as contracts for work and services will remain.
1115
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EDV-Rechts, 4th ed. 2009, p. 1331 et seq. 4 November 1987 - VIII ZR 314/86, BGHZ 102, 135, 141 = CR 

1988, 124 = NJW 1988, 406; BGH, decision of 24 November 1998 - X ZR 21-96, NJW-RR 1999, 347, 
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3.11.1992 - X ZR 83/90, NJW 1993, 1063; BGH, judgment of 3.11.1992 - X ZR 83/90, NJW 1993, 1063; 

BGH, judgment of 3.11.1992 - X ZR 83/90, NJW 1993, 1063 15.5.1990 - X ZR 128/88, NJW 1990, 3008, 

3011; OLG Düsseldorf, judgment of 18.7.1997 - 22 U 3-97, NJW-RR 1998, 345, 346; OLG Hamm, 
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The BGH has also provided further fuel. In its ruling of 23 July 2009, the court decided that 

sales law is to be applied to all contracts with an obligation to supply movable goods to be 

manufactured or produced. According to the court, the purpose of the parts, namely to be 

installed in buildings, does not justify a different assessment. A different assessment is also 

not justified if the subject matter of the contract also includes planning services which must 

precede the manufacture of the construction and plant components and which do not form the 

main focus of the contract. An exception should at most apply if a planning service is so 

dominant that it forms the main focus of the contract and therefore requires the application of 

the law on contracts for work and services, e.g. if the assignment essentially concerns the 

general planning solution to a construction problem.
1116

 

Furthermore, the Regional Court of Bonn applies the law on contracts for work and services 

to the provision of a merchandise management program produced for a wide range of users if 

further program variants are to be continuously created and delivered according to a list of 

perspectives and settings are to be made which are in any case partly individually tailored to 

the needs of the customer; in this respect, the character of a contract for work and services 

prevails over that of a purchase contract.
1117

 

Surprisingly, the Federal Court of Justice has meanwhile pointed out in the Internet System 

Contract decision that
1118

 a contract for the creation or processing of a special software 

tailored to the needs of the client must regularly be regarded as a contract for work and 

services. 

The German government has planned a new law to reform the law on sales and work 

contracts.
1119

 Although many of these planned regulations relate to construction, consumer 

construction, architects, engineers and property developers' contracts, they also contain 

various adjustments to the general law on contracts for work and services that are relevant to 

IT contracts. Following a statement by the Bundesrat and a corresponding counter-statement 

by the Federal Government, the bill was referred by the Bundestag to the committees involved 
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for further consultation.
1120

 In 2017, the law on the reform of construction contract law, the 

amendment of liability for defects under sales law, the strengthening of civil procedural legal 

protection and the mechanical seal in land register and shipping register proceedings was 

passed by the Bundestag and came into force on January 1, 2018.
1121

 

II. delimitation to service contract law 

The parties' will expressed in the contract is decisive for the delimitation of the service 

contract and the contract for work. 
1122

It depends on whether on this basis a service as such or 

as the result of work is owed its success.
1123

 These principles also apply to contracts in which 

the contractor undertakes to provide research or development services. Both types of services 

can be the subject of a service contract as well as a contract for work and services. In the 

former case, the contractor is only obliged to act in accordance with the rules of science and 

technology, in the latter case, to bring about a success. This success may consist in a specific 

result of the work, or simply in the proper conduct of investigations and the preparation of 

reports. What is owed in individual cases is subject to the agreement of the parties. 

Unless the contract contains an express provision to this effect, a variety of circumstances 

may be relevant to its interpretation. The
1124

 existence of a contract for work and services can 

be argued for if the parties specify the task to be performed and the scope of the work or agree 

on a performance-related remuneration. The question of whether the contractor will be 

responsible for the occurrence of success can also be determined by the probability of success 

according to the parties' understanding. It is neither logical nor legally impossible for the 

software producer to assume the risk of success even if the occurrence of success is 

uncertain.
1125

 However, the greater the imponderables recognisably associated with the 

activity, the further it may be, even from the point of view of a prudent purchaser, that the 
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entrepreneur nevertheless wishes to assume the risk of success. A rule that the research 

contract is to be qualified as a contract of service and the development contract as a contract 

for work and labour can
1126

 hardly be established because the boundaries between research 

and development can be blurred in individual cases.
1127

 Irrespective of this, the contracting 

parties are free to conclude a contract for work and services in individual cases despite the 

relatively high risk involved. Furthermore, further provisions of the contractual agreement 

may reflect the parties' ideas about who should bear the greater and who the lesser risk that 

the desired research or development objective will not be achieved or not be achieved with the 

expenditure expected at the time of conclusion of the contract. 

Accordingly, the legal classification of a freelance activity does not depend solely on whether 

it involves the creation of individual software. Rather, the criteria of payment, determination 

of place of work, time and pace as well as the management of project control are decisive 

for the question of contractual warranty law.
1128

 Conversely, the fact that the contractor's 

general terms and conditions refer to "service contract" and "service" is not a clear indication 

of the existence of a service contract.
1129

 

Thus, the remuneration may include a 'risk premium' for the entrepreneur. However, the 

remuneration, in particular if it is to be paid in instalments or regular instalments depending 

on the time spent, may also indicate that the entrepreneur cannot reasonably assume the risk 

of failure of the research or development project in economic or - for example in the case of a 

software producer bound by public law - in legal terms, which in turn may be an indication 

that the parties to the contract do not wish to assume such a risk. The assignment of a specific 

contract is only possible after taking into account and weighing all relevant aspects of the 

individual case. 

It is also difficult to classify the people who work on IT projects alongside the client and 

contractor. Thus, there is an abundance of consultants, some of whom are also involved in 

project management. It should be noted here that pure consulting, reporting and information 

services are only of a contractual nature.
1130

 In case of doubt, a service contract must also be 

assumed for "accompanying measures" or "participation in the project" services mentioned in 
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the contract.
1131

 If, on the other hand, control and inspection is carried out during the project 

term, this can be seen as an element of a service contract, similar to the supervision of 

construction objects by architects.
1132

 The law on contracts for work and services also covers 

time planning and cost controlling. 

III. principal obligations 

1. duties of the contractor/entrepreneur 

In the case of the main performance obligations, it should first be noted that the client must 

not only regulate the transfer of the software, but also the transfer of the associated rights of 

use. 

a) Transfer of the software and documentation 

The transfer of the software itself must be clarified: 

 In which format is the software transferred (object code or source code)? 

 If only the object code is passed: Does a deposit agreement make sense with regard to 

the source code? 

 What documentation is provided? 

 How should the software be programmed (programming language, structured 

programming)? 

 What technical performance data must be observed?
1133

 

The documentation is especially important. In the case of software development contracts, 

the developer is also regularly obliged to provide the customer with documentation.
1134

 This 

must be designed in such a way that the customer can work with the system; in this respect, a 

comprehensive written definition of the function and operating rules is owed.
1135

 The handing 

over of such documentation is an (unwritten) main obligation. Even if nothing in the contract 

is expressly regulated regarding the documentation obligation, such an obligation exists.
1136

 

However, the documentation is owed after the software has been produced, i.e. after 
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completion of the programming owed.
1137

 It cannot be expected that the software developer 

will document every stage of his work without regard to possible changes. The absence of 

documentation concerning the operation of the locally installed hardware and software and 

the resulting inability to operate the application software constitutes a defect entitling the 

software developer to refuse acceptance.
1138

 In this context, however, it is discussed whether 

the need for a user manual, as a form of technical documentation, should not be restricted 

against the background of further technical development, especially in the field of interactive 

software.
1139

 Due to the technical progress in the development of interactive software systems 

in recent years, the usability of the program, with appropriate dialog design, is in many cases 

no longer dependent on a manual, so that the manual is no longer necessary for the intended 

use in these cases.
1140

 

(b) Transfer of rights 

Particular care must be taken with the wording of the rights to be transferred. Anyone who 

has software individually programmed to meet his or her needs can also be granted an 

exclusive right of use by contract. 

Particular care is required for rights clearing in projects in which several software developers 

are involved. Under certain circumstances, the persons involved in the programming and 

further development may be co-authors within the meaning of § 8 UrhG; these must then 

be jointly included in the contract. The prerequisite for co-authorship is a uniform creation, 

which presupposes a corresponding natural will to act on the part of the authors involved. Co-

authorship does not normally exist in the case of contributions staggered over time; for co-

authorship presupposes that each participant has made his (creative) contribution in 

subordination to the common overall idea.
1141

 If this is not the case, because the later 

additions and improvements are not covered by the original programmer's will to act, a co-

authorship of all participating authors must be denied. In this case, the later modifications are 

dependent adaptations with the consequence that the authors involved in the creation of the 
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program would have been able to dispose of their copyrights without being bound by the 

entire manual process and could have granted rights of use.
1142

 

The Düsseldorf Higher Regional Court (OLG) prohibited the reproduction and distribution of 

a computer game because one of the co-authors had not effectively transferred the rights of 

use to a presentation engine developed by him before the start of the project and used for the 

project to the manufacturing company. As co-author within the meaning of Section 8 (2) 

sentence 1 of the German Copyright Act, the programmer was not actively entitled to claim 

damages on his own, but only to all co-authors as a community of joint owners, but this did 

not apply to the right to injunctive relief. Rather, the complete distribution could be stopped 

also because of the infringement of the rights to a small part of the program
1143

 

The Higher Regional Court (OLG) of Hamm had to decide a case concerning the question 

whether there had been a false designation of the author and thus a violation of § 13 UrhG.
1144

 

The project contract provided for a complete transfer of the rights of use for a hotel software. 

The defendant marketed the result of the project under its own name without mentioning the 

plaintiff. It was decided that even a comprehensive and exclusive grant of the rights of use 

and exploitation under Section 31 (1) and (3) UrhG did not allow the defendant to claim the 

moral rights and to omit the references to another authorship. In spite of the non-

transferability and indispensability to the master right, an agreement, even an implied one, on 

the non-exercise of the right to bear the name was in principle possible, but strict 

requirements had to be imposed in this respect to protect the author. In this context, a 

weighing of interests had to be carried out in each individual case, taking into account above 

all the intensity of the encroachment on the author's right of personality, the necessity with 

regard to exploitation in the context of contractual exercise, the customary practice in the 

industry and the purpose of the contract or exploitation. The court did not consider these 

requirements to have been met and upheld the action for a cease and desist order, damages 

and even destruction of all copies made so far. 

As a result, it proves to be very dangerous in complex software projects if thorough care is not 

taken to ensure that all the rights required for the production and distribution of the program 
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have been obtained and used within the legal framework, otherwise there is a risk of serious 

financial consequences. 

It becomes dangerous if only the granting of a simple right of use is made the subject of the 

contract. Then the developers are still free to sell the software to others a second time. Useless 

are references to the transfer of the "copyright" or "copyright". Such contracts do not 

correspond to the German understanding of copyright law, according to which the copyright 

itself cannot be transferred. Such formulations are therefore only irritating, as they do not 

solve the question of the specifically transferred scope of the right of use. Moreover, it is 

correct to address the question of the transferability of rights of use. § Section 34 (1) UrhG 

is based on the principle that any transfer of rights of use to third parties or their assignment in 

any other way depends in any case on the consent of the author. According to a decision of 

the OLG Frankfurt a.M., such consent can also be implied.
1145

 If a computer program created 

on behalf of the client is released to the client and the client has made payment in return, it 

must be assumed that the contractually stipulated rights of use have been granted without 

restriction.
1146

 In order to prevent this, it is recommended that the transferability of the rights 

of use to third parties be expressly regulated in the contract. In case of doubts regarding the 

indeterminacy, the programmer can restrict the group of persons, e.g. to the companies 

belonging to the group as defined in § 18 AktG. If there is no explicit regulation regarding the 

transferability, considerable problems are imminent. In such a case, the author's consent to 

further transfer must be obtained retrospectively, which the author cannot, however, refuse in 

bad faith (Section 34 (1) sentence 3 UrhG). An exception to the consent requirement applies 

only in the case of the complete sale of the enterprise or the sale of essential parts of the 

enterprise, especially in the field of M&A (Mergers & Acquisitions). It seems to make sense 

to introduce an obligation to inform in case of a further transfer of the rights of use, according 

to which the client has to inform the software house about the further transfer. Such 

information is important, for example, to clarify the fate of care and maintenance contracts 

with the new user. 
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c) Changes in services 

Unilateral changes in performance by the client are generally not possible; corresponding 

rights require a special agreement between the parties. Exceptions can only be made from the 

point of view of a change in the basis of the business relationship based on the principle of 

good faith.
1147

 If the dates are postponed due to an order of the client, an additional 

remuneration will be considered. In this respect, unilateral measures by the client or his 

authorised representative are decisive.
1148

 In this respect, it is a question of measures that 

originate from the client's area of risk. No remuneration is yet due if the contractor, for his 

part, fails to comply with duties of cooperation by omission.
1149

 Non-binding suggestions or 

requests of the client do not yet fall under the term of an order.
1150

 However, implied orders 

are sufficient, for example, if the client allows extended services to be performed without 

objection in the knowledge of changed circumstances.
1151

 Unforeseen events do not trigger 

any price changes, for example in the event of unforeseen difficulties in programming or 

delivery. The distinction between directly agreed and additional services shall be based on the 

contractual agreements, whereby the mere desire for additional services and their simple 

acceptance shall not as such lead to an extension of the contract.
1152

 Ineffective are clauses in 

GTC according to which the client may demand services not mentioned in the contract 

without special remuneration if they are necessary for the fulfilment of the contractual 

services. Similarly, the Federal Court of Justice (BGH) has declared clauses to be ineffective 

according to which any subsequent claims are excluded if they are not based on written 

additional and supplementary orders of the client.
1153

 The BGH saw the main problem in the 

fact that such a clause also excludes legal claims, for example from enrichment law or GoA. 

For the same reason, case law has deemed a GTC clause to be ineffective which makes the 

claim for remuneration for additional services dependent on a written price agreement.
1154
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2. obligations of the client/orderer: remuneration 

On the remuneration side, the client is of course obliged to pay the agreed remuneration for 

work. However, there are also a number of legal difficulties in drafting the contract. 

a) Appropriate remuneration (Sections 32, 32a UrhG) 

On the one hand, it should be remembered that Sections 32, 32a UrhG provide for a statutory 

claim to remuneration also in favour of the software house. Pursuant to Section 32 (1) UrhG, 

the author is entitled to reasonable remuneration, in particular if the agreed remuneration 

was already unreasonable at the time the contract was concluded. § Section 32a UrhG 

regulates the case of subsequent changes in the relationship between remuneration and 

economic return. Accordingly, the author may demand an amendment to the contract in order 

to obtain a further reasonable share which compensates for the existence of a subsequently 

arising conspicuous disproportion to the income and benefits from the use of the work. 

In order to examine whether such a disproportion exists, the appropriate remuneration at the 

time of the conclusion of the contract must be compared with a remuneration determined 

according to the same principles at the time of the decision on the request for participation. 

The disproportion is in any case conspicuous if the appropriate remuneration during the 

participation period deviates from the appropriate remuneration by more than 100%.
1155

 

According to the wording of the law, the main criterion is the relationship between the agreed 

remuneration, which was appropriate at the time the contract was concluded, and the income 

and benefits achieved. The proceeds are gross proceeds, not profit.
1156

 

Both remuneration claims are available to all authors, including the authors of the software. 

However, it is still disputed whether this claim also applies to authors who are employed.
1157

 

The appropriate remuneration of the author must also be determined in individual cases in 

accordance with Section 32 (1) sentence 3 UrhG on the basis of an objective and generalizing 

yardstick from an ex ante perspective.
1158

 The reasonableness of the remuneration requires 

that the fee structure generally reflects the scope and intensity of the actual use of the work. 
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This principle of participation is regularly taken into account by means of sales 

remuneration.
1159

 

b) Remuneration in the law on contracts for work and services 

Preparatory work is typically not to be remunerated in the law on contracts for work and 

services. An exception is only made in the case of a separate contract, for which the 

contractor would be obliged to present and provide evidence.
1160

 Even in the case of extensive 

project planning work, a claim for remuneration can therefore only be considered if a 

corresponding obligation to pay remuneration has been expressly agreed in the event that the 

contract is not awarded.
1161

 Accordingly, provisions in GTC according to which a processing 

fee can be charged for cost estimates are invalid.
1162

 Exceptions can only be considered if the 

client can be proven to have acted fraudulently, for example because he demands preliminary 

work although he only wants to use this work free of charge for his own planning.
1163

 

If the contract is concluded, the client owes the agreed price. The burden of proof must be 

observed here. Typically, the burden of proof is borne by the party claiming remuneration. If, 

however, the original price agreement is undisputed, the client bears the burden of proof for a 

remuneration agreement that deviates from it at a later date.
1164

 Similarly, if no fixed price 

agreement was initially made, but the client claims a fixed price agreement, the burden of 

proof is on the client.
1165

 Price clauses, value retention clauses and price reservations can be 

agreed upon in individual contracts. Problems arise with regard to the provisions of general 

terms and conditions law. For example, price increase clauses are prohibited for a maximum 

period of four months after conclusion of the contract (§ 309 No. 1 BGB). In this respect, 

clauses which generally state all prices as "subject to change" are also invalid.
1166

 Wage and 

material price escalation clauses must be clearly designated in such a way that a violation of 

the principle of transparency is excluded. In this respect, the principles of calculation must be 

open and the contractor must provide evidence of which costs have led to an increase in the 
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price.
1167

 The reference to the fact that the client has the right to determine the work at his 

own discretion requires special reasons and is otherwise invalid, especially if a price 

determination is agreed at the client's free discretion.
1168

 When agreeing on approximate 

prices or non-binding target prices, it is generally not possible to exceed them. If at all, the 

Contractor can only justify such an excess if he refers to expenses which clearly exceed the 

"approximate price".
1169

 If the parties to a software contract take their time in determining the 

fixed price and agree on a "fixed price until", the contractor can in any case demand the 

"usual remuneration" (§ 632 para. 2 BGB).
1170

 In this case, the Düsseldorf Higher Regional 

Court had taken the view that the contractual relationships were to be regarded as terminated 

at the agreed deadline. The "pay-when-paid" agreement plays a special role, especially in 

subcontractor agreements. According to this agreement, the subcontractor only receives 

remuneration for work from the main contractor if the main contractor has in turn received 

remuneration for work from the client. Such an agreement is admissible in individual 

contracts, but within the framework of the law on general terms and conditions it is 

considered a violation according to § 307 BGB (German Civil Code) with regard to the 

unreasonable disadvantage of the subcontractor. Dogmatically, the agreement is to be 

qualified as a deferment of payment which does not call into question the existence of the 

claim to compensation for work. When calculating the price, the contractor assumes the risk 

of corresponding miscalculations.
1171

 However, it cannot be excluded by GTC that the 

contractor refers to the legal regulations of the German Civil Code (BGB) and the 

corresponding case law on calculation errors.
1172

 Furthermore, it should be noted that there is 

no obligation of the client to describe the services to be provided.
1173

 However, in a detailed 

description of the services to be rendered, he must clearly and exhaustively outline the 

relevant items.
1174

 From the respective objective recipient horizon, corresponding 

specifications are to be analysed, taking into account the wording, circumstances of the 
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individual case and the principles of good faith.
1175

 For example, the client may not impose an 

unusual risk on the contractor.
1176

 From the principle of good faith it follows that the client 

must describe the risks in his risk area more precisely. At the same time, however, the 

contractor is also obliged to check and inform the client about the details of the planned 

execution of the order.
1177

 The contractor may not simply accept a recognizable or recognized 

incomplete specification sheet, but must clarify relevant questions of doubt before submitting 

his offer and give appropriate advice.
1178

 Information into the blue is considered speculative 

and even "frivolous".
1179

 Therefore, the contractor must also check whether the planning is 

suitable for the realisation of the owed performance success. The contractor is responsible for 

omitted checks and notifications if he could have detected defects with the knowledge 

expected from a specialist in his field. However, if the contractor fails to carry out the 

required checks and notifications, he does not have to bear sole responsibility for the resulting 

damage. Rather, defects in the planning and other execution documents may constitute 

contributory negligence on the part of the Customer pursuant to § 254 BGB.
1180

 Contributory 

negligence on the part of the Customer and its vicarious agents shall of course only be 

considered if the Contractor has only negligently breached its obligations to inspect and 

notify. If the contractor fails to point out defects that he has recognised, he is always solely 

responsible for the damage.
1181

 Recognised defects must also cause the customer to examine 

the specifications particularly carefully for further defects.
1182

 In this respect, he cannot rely 

on the fact that the plans originate from experts. In this respect, the idea of protection of 

confidence is the yardstick for weighing up the respective contributions of the contractor and 

client in relation to the damage. The contractor can only be exonerated in so far as he has 

actually relied and was allowed to rely on plans and other documents.
1183

 In this respect the 

BGH assumes a responsibility clearly in favour of the client and at the expense of the 

contractor.
1184

 This contractor-hostile attitude of the BGH is often criticized;
1185

 in fact, a 
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client may make a poor tender and thus assign enormous risks and dangers to the contractor. It 

is argued that the contractor should be able to be held liable under the rules of fault at the time 

of conclusion of the contract in cases of incomplete specifications.
1186

 In particular, even if 

the specifications are drawn up by an expert office and the contractor does not have the 

necessary extensive specialist knowledge, the contractor should not be obliged to provide 

information. The
1187

 drawing up of a correct specification sheet is one of the cardinal 

obligations of the client; in this respect the Federal Court of Justice has also considered a 

clause to be non-transparent: "upon submission of the offer the bidder assumes the guarantee 

that the offer contains everything that belongs to the creation of the work" or "after 

submission of the offer the bidder may not invoke ambiguities in the offer documents or 

regarding the content and scope of the service to be rendered".
1188

 

If there is no remuneration provision in the contract, the Contractor may in any case demand 

the usual remuneration from the Client in accordance with § 632 (2) BGB. However, the 

contractual agreement shall always take precedence, including any tacit agreements. In all 

other respects, an effective contract must have been concluded at all, which is not the case if 

there is still no agreement on the exact amount of the remuneration, for example. The 

contractor bears the burden of demonstration and proof that his performance could only be 

expected in return for remuneration (argument ex § 632 para. 1 BGB).
1189

 He must at least 

prove circumstances according to which the acceptance of the transferred performance can 

only be expected in return for remuneration.
1190

 If such circumstances exist, there is a 

presumption of remuneration. Even if there are friendly ties between the parties, this does not 

yet justify the assertion of non-remuneration for not inconsiderable commercial services.
1191

 If 

the customer claims a particularly favourable price agreement, the contractor shall bear the 

burden of proof and demonstration for an appropriate or customary remuneration.
1192

 In the 

case of this negative evidence, the contractor must refute the circumstances that could argue 

in favour of agreeing the claimed compensation for work.
1193
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If the parties have a contract for work and services with a flat-rate price agreement, 

additional work and services not provided for therein may have to be paid for by the customer 

even without the conclusion of an additional contract for work and services concerning them. 

However, such an increased claim for remuneration presupposes that considerable, initially 

unplanned services are added to the service content on which a lump-sum price agreement is 

based at the instigation of the purchaser, irrespective of whether the parties have reached 

agreement on the new pricing.
1194

 

In accordance with § 632a BGB, partial payments for partial services already rendered are 

also possible. Changes to this regulation, including the amount of the advance payments, were 

made by the law on the reform of building contract law
1195

, which in the newly introduced § 

650m para. 1 BGB (German Civil Code) set the maximum amount of the advance payment 

for consumer building contracts at 90 percent of the agreed total remuneration.
1196

 

c) Acceptance 

A further problem results from the fact that according to § 641, Subsection 1, Sentence 1, 

BGB, the remuneration is only payable upon acceptance of the work. In this respect, it is 

necessary for the due date of the remuneration that the client declares acceptance. There are 

particular problems here because, under certain circumstances, the client may refuse 

acceptance even if the contract for work and services has been properly fulfilled. 

A further source of failure in IT projects is the different assessment standards of business 

informatics and jurisprudence regarding the test and acceptance procedures. Business 

information scientists treat test procedures as an indispensable part of quality assurance as 

defined by DIN EN ISO 9000 ff. Lawyers, on the other hand, have a narrower field of vision 

and relate the test obligations only to the phase of acceptance in order to determine the 

contractual fulfilment or acceptance within the meaning of §§ 438 (2), 640 BGB and § 377 

HGB.
1197

 It is therefore necessary for the smooth success of the project that the technical 

procedure model and the development phases defined therein, with their tests and the 

associated documentation, are legally implemented in the project contract by setting out in 
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detail the respective necessary test procedures as genuine contractual obligations. This is the 

only way to ensure that defective or delayed services or cooperation services, even in the case 

of technical releases of partial results, can be warned as a contractual breach of duty before 

acceptance.
1198

 

Software production contracts are regularly not insolvency-proof. In this case, the BGH 

speaks of "licence agreements" and assigns them to the right of option under section 103 

InsO. If a software creation agreement has therefore not yet been mutually fulfilled, the 

insolvency administrator can refuse further fulfilment.
1199

 Since the Insolvency Code came 

into force, license agreements have been subject to the insolvency administrator's right of 

election. If the insolvency administrator, exercising this option, refuses to fulfill the contract, 

the contractual relationship is reorganized and the contractual partner is only entitled to 

compensation for non-performance as a simple insolvency claim. He is thus referred to a 

usually very low quota. The BGH remained true to this case law in its decision of October 

2015
1200

 and specified the requirements for the mutual performance of a license agreement. 

The decisive factor was the formulation of the performance obligations of the licence 

agreement. If the payment of the purchase price and the distribution of the license are the 

main performance obligations of the license agreement, the BGH is of the opinion that license 

purchase agreements are "generally" completely fulfilled after the exchange of the main 

performance obligations. With this wording, the BGH leaves room for future decisions 

concerning unfulfilled obligations to provide ancillary (performance) and cooperation.
1201

 

In 2007 and 2012, the legislator had planned the introduction of a new section 108a InsO in 

draft bills to amend the Insolvency Code.
1202

 In order to better protect the licensees, this was 

intended to regulate that the license agreement is no longer subject to the right of choice of the 

insolvency administrator, but remains valid in insolvency proceedings. In addition, in the 

event of a gross imbalance between the agreed remuneration and a remuneration in line with 

market conditions, the insolvency administrator should be able to demand an adjustment of 

the remuneration. In this case, however, the licensee would then have had an extraordinary 
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right of termination. Ultimately, however, the changes in the law did not come about in each 

case, so that the old legal situation remains unchanged. 

The 
1203

Munich Higher Regional Court has challenged the legal opinion of the Federal Court 

of Justice. For the question of the insolvency resistance of simple rights of use, it was 

necessary to take into account whether a disposition in rem of the right of use was executed in 

fulfilment of the obligation under the law of obligations. In this case, there would no longer 

be an outstanding claim due to the fulfilment at the time of the opening of insolvency 

proceedings, so that the scope of application of section 103 InsO is not opened. After the 

Federal Court of Justice
1204

 had still resorted to this means in the past, the alleged "in rem 

character" of rights of use is 
1205

no longer applicable in a more recent decision of the Federal 

Court of Justice. 

If there is a delay in the execution of the programming, the user can withdraw from the 

contract in accordance with § 323 BGB due to delay. However, the user must set the software 

producer a reasonable deadline for performance or subsequent performance. Under the 

conditions of § 323 para. 2, such a deadline is not necessary; for example, if the software 

producer fails to fulfill its contractual obligations to such an extent that the user can no longer 

be expected to adhere to the contract or if production within a reasonable period is objectively 

no longer possible.
1206

 The user bears the burden of demonstration and proof for such 

exceptional reasons. In case of only insignificant delays, it is contrary to good faith to make 

use of the right of withdrawal.
1207

 

In all other respects, the user shall bear the risk of delay if the delays have occurred due to a 

breach of his obligations to cooperate.
1208

 No major IT project will succeed without the 

cooperation of the user. The software producer needs numerous key data from the user's 

house; he must have access to premises, to computers and to technical know-how on site. It is 

therefore important to include such obligations to cooperate in SLAs and to sanction their 

violation in the framework agreement, for example by imposing a penalty. Without 
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corresponding clarification in the contract,
1209

 the obligation to cooperate is not seen as a 

(legally enforceable) obligation to provide additional services, but as a mere obligation.
1210

 If 

the user does not comply with his obligation to cooperate, he is in any case threatened with 

termination of the contract by the software manufacturer in accordance with §§ 643, 649 

BGB. In this case, he must pay the compensation for work less any expenses saved by the 

manufacturer. 

In addition to the conventional acts of cooperation, such as the delivery of test data, there is 

also the obligation to cooperate in adapting one's own organization to the new software.
1211

 

As Schneider rightly emphasizes, this issue cannot usually be fully regulated in the project 

contract, as the full extent of the participation cannot be foreseen at the beginning of the 

project.
1212

 A distinction must be made between "genuine" obligations to cooperate according 

to §§ 642, 643 BGB, which are necessary for the successful creation of a work, and the so-

called "internal project" at the customer's premises, which includes the adjustment to the 

software.
1213

 According to Schneider, the contractual arrangement of the connection between 

these two project areas can be achieved by means of an appropriate design of the requirements 

specification, an activity and deadline plan and targeted budgeting in the form of bonus points 

for the customer. In
1214

 addition, there is the possibility of upgrading the participation 

according to §§ 642, 643 BGB from a secondary obligation to a main obligation by 

contractual arrangement.
1215

 

In most cases, rescission does not play a role in software development contracts, since due to 

the special bond between the parties, a rescission of the contract is not desirable; the user is 

usually more concerned that the project is finally brought to a positive end. In contrast to the 

old law, an associated threat of rejection is no longer necessary for setting a deadline. In this 

respect, there is no longer any need for clear letters indicating that the IT project has come to 

an end. If a withdrawal occurs, the user typically commissions another programmer with the 

realization of the project and demands reimbursement from the original software house for the 

increased programming costs as well as the lost profit. 
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IV. Subcontractual obligations 

In addition to the main performance obligations, the secondary obligations must be observed. 

Depending on their importance for the project, these may be mere obligations, secondary 

obligations sanctioned by compensation (§ 280 BGB) or even enforceable secondary 

obligations. Important is the aforementioned obligation of the client to cooperate. In addition, 

confidentiality obligations on both sides are of prime importance. 

1. confidentiality and data protection 

From the very first pre-contractual contacts, the special confidentiality requirements must 

be observed. In the course of an IT project, both parties learn a great deal from each other's 

operational know-how. It is therefore important to contractually agree on special 

confidentiality obligations and to secure these by means of sanctions.
1216

 

During the contract the special obligation to observe data protection regulations is added. 

The Contractor then has regular access to the Client's data files, especially with regard to 

personal data of customers and employees. Therefore, the special requirements of data 

protection law must be observed, especially in the context of an IT project. First of all, there 

are special problems in the context of § 203 StGB. This criminal provision prohibits the 

disclosure of confidential data to third parties without the consent of the person concerned. 

The regulation is primarily addressed to companies that process medical data, as well as to 

law firms and health/life insurance companies. These business sectors are not permitted to 

disclose personal data to IT project companies without the express consent of the data subject. 

This makes the provision of IT services in this sector very problematic. 

Otherwise, the general data protection requirements of the EU Basic Data Protection 

Regulation (DSGVO), which has been directly applicable in all member states since 25 May 

2018, apply primarily.
1217

 The DSGVO does, however, contain possibilities for deviation in 

many places. The national legislator has taken advantage of these opening clauses and in this 

context has adapted the Federal Data Protection Act (BDSG), which had existed until then, to 

make the rules contained in the DSGVO more concrete.
1218
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Before the DSGVO, data protection law in Germany was strongly influenced by the EU Data 

Protection Directive 97/66/EC and the requirements of the BVerfG's census ruling.
1219

 

According to these, every citizen has the right to informational self-determination resulting 

from Article 2 (1) and Article 1 (1) of the Basic Constitutional Law and is thus "in principle 

entitled to decide for himself on the disclosure and use of his personal data [...]".
1220

 This 

meant that data processing bodies had comprehensive obligations to inform citizens so that 

they always know who knows what, when and on what occasion about them. In the context of 

data collection, the principle of self-disclosure applied above all. This principle requires that 

data first be obtained directly from the citizen concerned before information is obtained about 

third parties. Restrictions of the right to informational self-determination required an explicit 

legal basis. Finally, the collection and processing of personal data was subject to strict 

purpose limitation. However, these principles continue to be upheld under the DSGVO in 

order to guarantee the individual the greatest possible protection of his or her personal data 

(cf. Art. 5, 15 DSGVO). 

 

First of all, it should be noted that choice of law clauses according to Art. 3, 9 Rome I-VO 

have no effect on the applicability of data protection law. According to Art. 3 DSGVO, the 

territorial applicability of the DSGVO depends decisively on whether the data controller has 

an establishment within the EU and processes personal data from it (establishment principle) 

or whether goods or services are offered to a data subject in the Union (market place 

principle).
1221

 

The DSGVO applies without restriction to the fully or partially automated processing of 

personal data of natural persons and to the non-automated processing of personal data which 

are or are to be stored in a file system. (Art. 2 para. 1 DSGVO). According to the legal 

definition, personal data is "any information relating to an identified or identifiable natural 

person" (Art. 4 No. 1 DSGVO). Data protection is therefore limited to natural persons. 

Sensitive company data is therefore not protected by the DSGVO, but at best by the law on 

the protection of business secrets or by § 823 Para. 1 BGB (on the law of the established and 

practised business or the general personal rights of a company
1222

). 
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The DSGVO covers the protection for the processing of personal data (Art. 1 para. 1, 6 para. 1 

BDSG). In this context, processing is understood to mean any operation or set of operations 

carried out with or without the aid of automated procedures in connection with Personal Data, 

such as collection, recording, organisation, organisation, storage, adaptation or alteration, 

reading, querying, use, disclosure by transmission, dissemination or any other form of making 

available, alignment or combination, restriction, deletion or destruction (Art. 4 No. 2 FADP). 

In principle, any processing of personal data is prohibited. Exceptionally, processing is 

permitted if one of the conditions listed in Art. 6 para. 1 FADP is fulfilled. According to this, 

the consent of the data subject pursuant to Art. 6 para. 1 lit. a) DSGVO is particularly 

relevant. However, strict requirements are linked to this (Art. 7 DSGVO). For example, the 

data controller must prove that consent has been given and that it has been given voluntarily. 

In addition, reference should also be made to Art. 6 (1) (f) FADP, which permits the 

processing of personal data to safeguard the legitimate interests of the controller or of a third 

party, unless the interests or fundamental rights and freedoms of the data subject which 

require the protection of personal data outweigh these. This requires a comprehensive 

weighing up of all the circumstances of the individual case, so that general statements on the 

predominance of one of the two interests are not possible.
1223

 

2. pre-contractual obligations 

In contract negotiations, the parties are basically free in their resolutions until the final 

conclusion of the contract.
1224

 However, they often protect themselves pre-contractually by a 

so-called "Letter of Intent" or (more specifically) by a "Memorandum of Understanding" 

against an unjustified termination of the contract negotiations. In such a letter of intent, 

typically a special exclusivity of the contractual negotiations is secured; in addition, 

confidentiality and secrecy obligations are imposed. 

With regard to the imminent conclusion of the contract, it should be noted that the abrupt 

termination of contractual negotiations may, under certain circumstances, trigger obligations 

to pay damages (§§ 280 para. 1, 241 para. 2, 311 para. 2 BGB). This applies if a trust has been 

created with regard to the conclusion of the contract and the contractual negotiations are then 

broken off without good reason.
1225

 It is unclear whether fault is a prerequisite for such a 
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liability for damages. In some cases it is argued that § 122 BGB is analogously taken into 

consideration as the basis for a claim and in this respect only the strict liability in reliance is 

taken into account. A valid reason for the termination of the contract is more favourable offers 

of a third party or the takeover of the contractor by the competition. No valid reason shall be 

exaggerated assurances with regard to the later conclusion of the contract or reference to other 

internal approval requirements for the conclusion of the contract. The legal position is the 

obligation to compensate for the negative interest (in particular expenses for the cost estimate 

and lost income).  

An exclusion of this liability by general terms and conditions is hardly possible, as § 309 No. 

7, 307 para. 1 BGB (German Civil Code) establishes rigid specifications with regard to 

compensation obligations. If there is no liability from c.i.c., even in the case of extensive 

project planning work, a claim for remuneration only exists if an obligation to pay 

remuneration has been expressly agreed in the event that the order is not placed. Provisions in 

GTC according to which a processing fee can be charged for cost estimates are regularly 

invalid. An exception to this invalidity applies in the case of fraudulent intent on the part of 

the client, for example, because he demands preparatory work although he only wants to use it 

free of charge for his own planning.  

a) Reimbursement of expenses, § 284 BGB 

The principle of freedom of conclusion also applies if the other party has already incurred 

expenses in anticipation of the contract. The expenses of a software developer in the run-up 

to a creation contract are therefore generally not to be reimbursed by the user. 

However, according to a judgement of the 
1226

Stuttgart Regional Court, a software company 

can also demand compensation from the customer for expenses incurred prior to the 

conclusion of the contract if the customer has expressed the wish to compensate for the 

expenses that would have been incurred if the contract had not been concluded. However, the 

obligation to pay compensation only applies to the client if the failure to conclude the contract 

is justified in his sphere. Furthermore, only such expenses were to be reimbursed which the 

client must expect and which could be regarded as justifiable. The latter is the case, for 

example, with such expenses which are necessary to determine the needs of the client or 

which are made for the purpose of being able to start work immediately upon conclusion of 

the contract. 
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(b) specifications 

In the context of a contract for the production of individual software, the creation of a 

comprehensive specification sheet is not the responsibility of the user unilaterally.
1227

 The 

provider must, for example, determine the internal needs of the company on his own 

initiative, insist on the user defining them in a requirements specification, clarify any 

ambiguities and needs discernible by the user, assist in the formulation of the task and submit 

an organizational proposal for solving the problem. If the provider fails to comply with this 

obligation, he is responsible for ensuring that a program lacks the necessary simplicity and 

suitability for the user's individual needs. In principle, it is up to the purchaser to draw up the 

requirements profile necessary for the supplier to program the software.
1228

 However, the 

Contractor must participate in this process in such a way that he himself determines the 

internal needs, wishes and ideas, clarifies any ambiguities that are discernible to him, assists 

in formulating the requirements and makes organizational proposals for problem solving.
1229

 

However, it is questionable whether he can demand remuneration for such additional services. 

In my opinion, such a claim will have to be affirmed on the basis of the basic idea of 

management without a mandate. Ultimately, the client is providing support here in a business 

and interest group which is at least also foreign to him. He is then also entitled to 

compensation for the necessary expenses, including the usual remuneration for work. 

V. Warranty in the law on contracts for work and services 

Warranty in the law on contracts for work and services is very similar to that in the law on 

sales. Therefore, many elements of the law of sale can also be transferred to the law on 

contracts for work and services. 

1. defect within the meaning of § 633 BGB 

According to § 633 para. 2 BGB (German Civil Code), warranty rights not only trigger 

deviations from the agreed or contractually stipulated quality, but also differences from 

normal use. The Purchaser shall be obliged to present and prove the content of agreements 

which could further characterise the agreed and/or usual quality of the software or which 
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could establish a warranted characteristic. This results from the general procedural principle 

that the claimant must present and prove the circumstances that are favourable to him and 

justify the claim. In this respect, there are no special features of the law on contracts for work 

and services, in particular the customer must prove the desired quality beyond the time of 

acceptance.
1230

 

However, the provision of Section 434 (1) sentence 3 of the German Civil Code (BGB) with 

regard to advertising statements was not adopted. The legislator assumed that
1231

advertising 

by third parties hardly plays a role in the law on contracts for work and services. In this 

respect, advertising statements in the run-up to a software development contract do not trigger 

any responsibility. Since dealers and manufacturers are regularly identical in the law on 

contracts for work and services, advertising statements by the entrepreneur are, however, an 

integral part of the quality agreements and can therefore trigger warranty rights. It should also 

be noted that the documentation already owed in the law on sales upon delivery is only owed 

in the law on contracts for work and services upon completion of the work on the product. In 

the
1232

 absence of a specification sheet, a software solution in accordance with the state of the 

art with an average standard of execution is owed.
1233

 The absence of documentation 

concerning the operation of the locally installed hardware and software and the resulting 

inability to operate the application software shall constitute a defect entitling the customer to 

refuse acceptance.
1234

 

Prior to acceptance, the customer must otherwise only demonstrate that there is a software 

defect or that the software is incomplete. It is then up to the software producer to demonstrate 

and prove that his work is not defective and that the service rendered is not inferior to that 

contractually owed.
1235

 Prior to acceptance, it is also the responsibility of the software 

manufacturer to prove that the customer is acting in breach of contract if he invokes a defect 

or incompleteness of the work performed on the grounds that the defect or incompleteness of 

the software is irrelevant. The software producer must also prove the timeliness of the 

production. On the other hand, the customer who invokes a right of withdrawal before 
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acceptance must in principle only prove the due date, the setting and expiry of the deadline, 

and the declaration of withdrawal. These rules on the burden of proof result from § 363 BGB. 

The BGH had to decide on a case in which
1236

 a software company was responsible for the 

delivery and installation of a merchandise management system and its connection to several 

online shops. The court clearly rejected the high requirements assumed 
1237

by the lower court 

for the presentation of defects in software supply contracts. The purchaser of software 

satisfied his burden of proof by precisely describing the symptoms of the defect, which he 

attributed to a defective performance by the company. It is therefore sufficient if the customer 

claims that the contractor was responsible for the creation of interfaces and that these would 

not work. On the other hand, the question of whether the defects are due to non-contractual 

performance by the contractor is only the subject of the evidence, not already of the 

submission of facts.  

Furthermore, the question arises whether the software manufacturer can demand 

compensation for expenses incurred due to functional errors that cannot be attributed to him. 

A situation is to be considered here in which the purchaser falsely claims that a system fault is 

caused by a manufacturer-related programming error. The manufacturer can incur high 

financial and personnel expenses in the analysis of the conceivable causes of the 

malfunction. From the point of view of a management without an order (§§ 677, 683, 670 

BGB), these expenses are in my opinion reimbursable in the amount of the necessary 

replacement costs. 

The Contractor fraudulently conceals a defect if he knows about the defect, considers it to be 

substantial but nevertheless pretends that it is free of defects or does not notify or remedy the 

defect although he would be obliged to disclose it in good faith, especially with regard to the 

significance of the defect.
1238

 In this context, fraudulent intent always presupposes knowledge 

of the defect; mere negligence is not sufficient. Organisational fault is a form of conduct 

equivalent to fraudulent concealment in which a contractor has a work produced on the basis 

of a division of labour, has violated his organisational duty in the production and acceptance 

of the work and as a result of this violation a defect was not recognised which would have 

been discovered if the work had been organised correctly.
1239
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2. warranty rights 

a) Subsequent performance 

The customer may initially demand the removal of defects through subsequent 

performance (§ 634 No. 1 BGB in conjunction with § 635 BGB). In contrast to the contract 

of sale (§ 439 para. 1 BGB), the customer cannot, in the case of a contract for work and 

services, choose between rectification of defects or new production. Rather, the right of 

choice lies with the software company according to § 635 Para. 1 BGB; the software 

company is free to decide in which form it complies with the request for supplementary 

performance. The entrepreneur is involved in the manufacturing process and can therefore, on 

the basis of greater expertise, judge better than the customer which measure is appropriate. If 

the form of supplementary performance chosen by the Contractor is unreasonable for the 

Customer, he is entitled in good faith to reject the Contractor's approach.
1240

 This may be the 

case if the rectification of the defect leads to unreasonable consequential costs on the user 

side, for example due to increased training and personnel costs. The Contractor may refuse 

subsequent performance if it requires disproportionate effort (§ 635 para. 3 BGB) or if it is 

impossible (§ 275 para. 1 BGB). A rectification of defects is unreasonable, for example, if the 

software does not run even after numerous attempts to rectify the defect or if the high 

development costs involved in rectifying the defect are out of proportion to the significance of 

the defect. Subsequent performance may also become impossible if the user refuses to provide 

the necessary cooperation. In the case of short-lived assets - such as software programs - a 

remedy which is no longer economically viable after several years have elapsed since delivery 

is in any case ruled out if the creditor himself has delayed the decision on his application for 

authorisation of the replacement for several years.
1241

 

A right of self-removal on the part of the customer with a claim to advance payment and 

reimbursement of costs exists if the contractor is in default with the subsequent performance 

and the setting of a period of grace has not been successful (§ 637 para. 1, 3 BGB). It is 

irrelevant for the reimbursement of costs that the costs for the substitute performance in the 

software area can be high precisely because of the difficult troubleshooting.
1242

 

As a matter of principle, the customer shall only be entitled to reimbursement of expenses 

incurred in remedying defects if he has previously set the contractor a reasonable deadline for 
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subsequent performance.
1243

 The setting of a deadline is an urgent reminder that the defects 

should now be eliminated within the deadline at the latest. The wording in a letter setting a 

date for acceptance, according to which the Customer reserves the right to assert its rights in 

the event that defects are detected on the acceptance date, is not equivalent to setting a 

deadline for the rectification of defects.
1244

 Setting a deadline for the removal of defects is 

dispensable by way of exception if the Contractor finally refuses to remove the defects or if 

removal of defects has been carried out without success in the past and the Client therefore 

has considerable doubts about the reliability and ability of the Contractor.
1245

 In order to 

demonstrate the dispensability of setting a deadline, concrete defects must be named and the 

time of the complaint and the subsequent activity of the contractor must be stated for each 

defect in order to be able to assess the exact number, type and severity of defects and the 

reaction of the contractor and to draw legal conclusions from this. Cliché-like general 

statements of defects are not sufficient for this purpose.
1246

 

The setting of a grace period is subject to the conditions of § 637 para. 2 BGB in conjunction 

with § 323 para. 2 BGB and, if the remedy of the defect has failed or is unreasonable for the 

customer (§ 637 para. 2 p. 1 BGB), the setting of a grace period is dispensable. It is unclear 

how many attempts at subsequent performance the customer must allow the entrepreneur until 

it can be assumed that "failure" has occurred. Otherwise, the setting of a deadline is irrelevant 

if the parties subsequently agree on the continued validity of the contract.
1247

 

The supplementary performance, including self-execution, is one of the central remedies in 

software defect cases. In most cases, the customer is not interested in withdrawing from the 

contract or reducing the remuneration for work. Rather, he wants the executable software at 

last, after extensive preliminary project work and test phases have already been completed. 

Also, the distinction between rectification of defects and new delivery - in contrast to 

purchase law - does not regularly play a major role. There are no fixed product types here. 

From the customer's point of view, rectification of defects and new delivery of a new product 

are irrelevant as long as the software runs at the end and fulfils the intended functionalities. 

If the client claims the removal of defects before acceptance, he only needs to provide 

evidence of the first appearance of a defect immediately. The Contractor shall be obliged to 
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present and provide evidence for the performance of the contract. He shall be obliged to prove 

that the work produced is free of defects until acceptance of the work. After acceptance, the 

claim for performance expires and is reduced to the obligation to remedy the defects. 

However, in addition to rectification of defects, this also includes new production if this is the 

only way to eliminate the defects in the long term.
1248

 If the defect has been caused by an 

explicit instruction of the customer, the entrepreneur is not subject to any obligation to rectify 

or fulfil the contract. However, this shall only apply if he has informed the Customer of the 

negative consequences of the instructions. This shall apply in particular if the Client 

recognisably does not bring his own expertise to the Contractor's attention.
1249

 In a case of 

express instructions, the Contractor may demand a subsidy towards the costs of rectification 

and subsequent performance.
1250

 If, in the course of rectification, services are required which 

the Contractor was not required to perform under the Contract, these so-called "business-as-

usual" costs shall be reimbursed.
1251

 However, this does not apply if the Contractor promised 

a certain success at a certain price under the contract and the contractually agreed method of 

execution later turns out to be insufficient.
1252

 If the client receives any other advantage as a 

result of the rectification, such as an increase in value, the principles of benefit sharing may 

intervene. It is up to the contractor to decide how to remedy the defects.
1253

 The client is not 

entitled to give instructions. Exceptions only apply if the contractor plans a completely 

inadequate rectification of defects, which from the outset cannot lead to a sustainable 

elimination of defects. However, the Customer may release the Contractor from its liability 

for defects, provided that the Contractor complies with the Customer's requests for subsequent 

performance. The Contractor shall bear the costs of the subsequent improvement (§ 635 para. 

2 BGB). This includes the costs of preparatory and ancillary work. The entrepreneur who is 

obliged to remedy defects must not only bear the necessary expenses, in particular transport, 

travel, labour and material costs, but must also remedy any damage to other property of the 

customer which inevitably arises in the course of the remedy.
1254

 The loss of earnings is not 

part of this claim for reimbursement of expenses; it can only be justified as part of the 
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compensation for damages.
1255

 The Contractor may refuse to remedy a defect if this would 

involve disproportionate expense (§ 635 (3) BGB). However, disproportionality can only be 

assumed if the insistence on proper performance of the contract, taking into account the 

objective interest of the Purchaser in proper performance in relation to the expenditure 

necessary for such performance, weighs up all the circumstances and constitutes a breach of 

good faith.
1256

 In principle, an entrepreneur cannot ward off a claim for performance by 

pointing out that the proper removal of defects is too expensive for him. If the defect was 

caused by gross negligence, the objection of disproportionately high expense does not 

apply.
1257

 If there is a noticeable impairment of the functionality of the work, the reference to 

the disproportionate effort is also not permissible.
1258

 If the Contractor unjustly refuses the 

rectification/reperformance, the Client may declare withdrawal from the contract without 

setting a further period of grace. If he nevertheless sets the Contractor a deadline 

unnecessarily, he shall be bound by it for the time being.
1259

 The Client may only refuse to 

rectify the defect if it is unreasonable to expect him to do so. If the Customer refuses to 

remedy the defect on the grounds of disproportionate expense, he shall forfeit his rights in 

respect of defects. If he does not have necessary preliminary work carried out by other 

contractors, there is also no claim to rectification/reperformance.
1260

 However, each 

entrepreneur must check whether the preliminary work of another entrepreneur, on which his 

own performance is based, forms a suitable basis and does not possess any characteristics that 

could call into question the success of his own work. If he has any doubts in this respect, he 

must inform the client.
1261

 

If the Contractor is in default with the remedy of the defect, the Client may remedy the defect 

himself or have it remedied by way of substitute performance in accordance with § 637 (1) 

BGB. If the Customer announces substitute performance, this shall not constitute acceptance 

of the work performance.
1262

 The right to self-help according to § 637 para. 1 BGB 

presupposes default on the part of the contractor, in particular the client does not have to have 
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eliminated the concretely warned defect in due time.
1263

 The decisive factor is that the 

contractor allows the reasonable period of time set for subsequent performance to elapse 

without success. If the Contractor has rightfully refused subsequent performance, the 

Customer's right to substitute performance shall also lapse. A deadline need not be set in cases 

where the Customer's confidence in the success of such subsequent performance or in the 

reliability of the Contractor has been permanently shaken. The contractor must be granted a 

reasonable period of time for the rectification of defects. The duration of this period depends 

on the individual case. In the case of extensive and difficult work, however, the Contractor 

must begin and complete the supplementary performance as quickly as possible, at any rate 

within a reasonable period of time.
1264

 If the contractor does not react, the client does not have 

to set another deadline. In practice, it is important to set a double deadline, firstly an initial 

period of time for explanation as to whether or not the defect can be rectified and then a 

further period of time for the rectification of the defect itself. If the client is forced to remedy 

the defects himself or with the help of third parties, he has a claim for reimbursement of costs 

from § 637 para. 1 BGB. The client's own expenses are to be reimbursed.
1265

 The costs for the 

determination of the defects by a third party contractor
1266

, as well as the value added tax, but 

not lost profit.
1267

 In the question of the necessity of the expenses, the client is not obliged to 

make special efforts to find the most favourable third party contractor. In particular, he is not 

required to obtain various offers or organise invitations to tender. Furthermore, the client is 

also entitled to demand the expected expenses for the removal of defects as an advance 

payment from the contractor (§ 637 para. 3 BGB). This obligation to make an advance 

payment shall not apply if the rectification of defects has already been carried out and 

invoiced by the external contractor.
1268

 If the Client does not carry out the rectification of 

defects within a reasonable period of time, the advance payment shall also be refused.
1269

 The 

advance payment must be settled; in particular, the contractor has a right to complete 

information about the use of the advance payment. Excess amounts must be repaid under the 

contract. However, an excess advance can be retained if further defects become apparent after 
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the advance has been requested.
1270

 In such a case, the client is entitled to a right of refusal to 

perform under § 320 BGB (German Civil Code) in relation to the contractor's request for 

repayment. 

In another case, the Federal Court of Justice decided that a main contractor has a right to 

refuse performance due to defects in the subcontractor's work performance, irrespective of the 

claim by the customer.
1271

 The main contractor's right to refuse performance then only 

depends on the fact that the orderer does not permit the elimination of the defect. The defence 

of non-performance of the contract under § 320 BGB by the main contractor is not contrary to 

good faith.
1272

 

b) Withdrawal or reduction 

In addition, the customer may reduce the remuneration or withdraw from the contract (§ 

634 No. 3 in conjunction with §§ 636, 638 BGB). However, according to § 281 BGB, this 

presupposes that he has unsuccessfully set the entrepreneur a reasonable deadline for 

subsequent performance to remedy the defect. According to the wording of § 281 para. 1 

BGB, it is not a prerequisite that the customer declares that he refuses to remedy the defect 

after the expiry of the deadline. The setting of a deadline is dispensable if the remedy of the 

defect is not possible, is refused by the entrepreneur or the immediate assertion of the claim is 

justified by a special interest of the purchaser (§§ 281 para. 2, 636 BGB). Withdrawal from 

the contract is not possible in the case of only an insignificant reduction in the value or 

suitability of the work (§ 323 para. 5 p. 2 BGB). A total withdrawal requires that the total 

performance is indivisible. Whether a performance is divisible can be determined on the basis 

of the criteria of § 139 BGB. This question also had to be dealt with by the OLG Cologne in 

its decision. Four software modules were ordered, each of which could also be used separately 

from the other modules. Withdrawal from the entire contract was excluded because it was not 

apparent, either for technical or legal reasons, that a uniform, indivisible performance had 

been agreed.
1273

 If separate prices are paid for individual modules, this is an argument in 
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favour of a partial withdrawal possibility and against a loss of interest according to § 323 

Para. 5 BGB on the basis of the price calculation.
1274

 

The reduction results in a reduction of the remuneration of the entrepreneur. In contrast to 

withdrawal (§ 323 para. 5 p. 2 BGB), the reduction is also possible in the case of insignificant 

defects. The time of the conclusion of the contract is decisive for the calculation of the 

reduction (§ 638 para. 3 p. 1 BGB). The claim for reduction shall include the costs of a 

possible removal of defects as well as a mercantile or technical reduced value.
1275

 The costs of 

a removal of defects are refundable even if the customer does not have the defect removed at 

all. In the event of complete worthlessness of the work performance, the claim for reduction 

of the remuneration shall lead to the surrender of the entire remuneration.
1276

 

Important in addition to the reduction is also the claim for damages due to non-fulfilment (§ 

634 No. 4 BGB). The client has the right to choose whether he wants to keep the work and 

claim the damage caused by the defect (small compensation) or, if the work is rejected, to 

claim the entire damage caused by the non-performance (large compensation). Missed 

advantages of use as part of the compensation can be claimed. In the
1277

 opinion of the BGH, 

the temporary impairment of use as a result of a tortious interference can constitute a 

compensable financial loss.
1278

 It is, however, disputed whether this case law on § 823 (1) 

BGB can also be applied to the contractual right to damages. The lost profit, for example due 

to loss of use or loss of profit, can in any case be liquidated via § 634 No. 3 BGB.
1279

 

VI. Acceptance within the meaning of § 640 para. 1 BGB 

 

Literature: Ralf Leinemann, the new building contract law and its practical consequences, in: 

NJ neunw 2017,3 1113; Jennifer Ehrl, the new building contract law at a glance, in:: DstR 

2017,2395; Tobias Breitling, acceptance and condition assessment according to new law ,in: 

NZBau 2017,393; Höpfner/Vollmann, the reform of the commercial warranty law, in: NJW 

2017,3745; Witzel, drafting contracts for general contractors in IT projects, in: CR 2018, 345. 

 

As in the law on sales and purchases, delivery, in the law on contracts for work and services, 

acceptance within the meaning of § 640 Para. 1 BGB (German Civil Code) is in particular a 
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1279

 OLG Hamm, judgment of 21.5.2003 - 12 U 15/02, NJOZ 2003, 2334 = BauR 2003, 1417. 
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prerequisite for the beginning of the two-year limitation period (§ 643a Para. 1 No. 1 

BGB in conjunction with § 634a Para. 2 BGB). The declaration of acceptance is a primary 

contractual obligation, which can be sued for in isolation
1280

; if the customer does not declare 

acceptance despite the defectiveness of the work, the contractor can withdraw from the 

contract or claim damages for non-performance after unsuccessful setting of a deadline with 

threat of refusal.
1281

 

The due date of the remuneration depends decisively on the acceptance (§ 641 BGB). For 

payments on account, the acceptance of the construction work is not relevant. Until 

acceptance, the contractor bears the risk of remuneration (§§ 644, 645 BGB). He shall 

continue to bear the risk of accidental loss, which causes the accidental deterioration or 

accidental inability to perform the work services. 

Acceptance is no longer required if the client, despite refusal of acceptance, expressly 

demands neither completion nor removal of defects, but only compensation for damages and 

reduction.
1282

 An express acceptance is present with declarations of the client or an authorized 

representative that he agrees with the work performance, the work performance is OK, one is 

"satisfied" with the software. If the client makes only "provisional" declarations, this shall not 

constitute acceptance.
1283

 "Preliminary" acceptances have no legal effects unless the parties 

have expressly stipulated this in the contract. 

Acceptance may not be refused on the grounds of insignificant defects in accordance with § 

640 para. 2 sentence 2 BGB. For the distinction between material and immaterial defects, the 

following shall apply: 

 the scope of the corrective action,
1284

 

 the consequences of the defect for the functionality of the overall work performance, 

 the reasonableness of the use despite the corresponding impairment, 

 the client's worthiness of protection with regard to removal before acceptance.
1285

 

Readiness for acceptance shall also be deemed to exist, for example, if existing residual 

defects are so far reduced in significance after all circumstances of the individual case that it 

is reasonable for the customer, taking into account the interests of both parties, not to delay a 
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1285
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speedy execution of the contract and therefore no longer to insist on the advantages offered to 

him before acceptance.
1286

 If the client has sold the work that has not been accepted, a refusal 

of acceptance is no longer possible if this has prevented further improvements.
1287

 

Acceptance fictions are problematic. It is true that § 640, Subsection 1, Sentence 3, BGB, 

provides that it is equivalent to acceptance if the client does not accept the construction work 

within a reasonable period of time determined by the contractor. However, this obligation 

only comes into effect if the client is obliged to accept the work at all. This condition can be 

regulated in the individual agreement, but not in the general terms and conditions of business. 

The fictitious acceptance is to be newly regulated in the new law on the reform of the law on 

sales and work contracts.
1288

 According to this, § 640 para. 1 sentence 3 BGB will be 

dropped. It will be replaced by a new paragraph 2, which inserts new provisions on fictitious 

acceptance. According to this, acceptance is fictitious if the Contractor has set the Customer a 

reasonable deadline for acceptance after completion of the work and the Customer has not 

refused acceptance within this deadline, stating defects. Instead of the intended "disciplining 

of the Customer", the new regulation has the effect that the Contractor has less possibilities to 

fake the acceptance. According to the new wording of the law, untruthful and insignificant 

claims of defects are sufficient to refuse acceptance. However, this also means that if the 

customer does not react, for example because he does not consider the work to be completed, 

the fictitious acceptance will also occur for those works which obviously contain significant 

defects.
1289

 

Acceptance of "the work produced in accordance with the contract" is understood to mean the 

physical acceptance by way of transfer of possession, combined with the declaration of 

the customer that he accepts the work as the main item after performance in accordance 

with the contract.
1290

 In extension to delivery within the meaning of § 438 para. 2 BGB 

(German Civil Code), acceptance requires an express or tacit approval of the performance as 

essentially in accordance with the contract.
1291

 In the past, it was disputed whether software 
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was even capable of being accepted.
1292

 Today, however, this is generally affirmed.
1293

 In the 

case of computer services, approval requires the possibility of examining the software, i.e. its 

complete and proper delivery. The prerequisite is an approval by the buyer, because only then 

the customer can check the "fit".
1294

 A work certificate with the note "System handed over in 

order" is not sufficient.
1295

 

The implied acceptance is permissible and includes conduct supported by the will of the 

client, by which the client expresses that he considers the work to be essentially in accordance 

with the contract.
1296

 If the parties agree on a formal acceptance, this must generally take 

place. Only in very narrow exceptional cases is the implied cancellation of the formal 

acceptance to be assumed. An implied cancellation of the formal acceptance requirement is 

out of the question if the client sends a comprehensive request for rectification of defects to 

the contractor in due time after the object has been referred to, with the remark that nothing 

stands in the way of a formal acceptance after rectification of these defects.
1297

 

 

A conclusive decrease is e.g. 

 the intended use,
1298

 

 the use of the work without complaint, 

 the unconditional payment of the remuneration for work,
1299

 

 the retention of the amount for defects complained about during the final discussion.
1300

 

 

The implied acceptance can be that the customer does not give notice of defects after 

completion of the service, occupation of the completed building and expiry of an inspection 

period of six months.
1301

 If the performance is only partially performed and contrary to the 

contract, an implied acceptance shall not be considered.
1302

 Nor does a termination of the 
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contract constitute an implied acceptance.
1303

 Likewise, the use of the software "under 

pressure" cannot be regarded as tacit acceptance. Payments on account shall likewise not 

constitute an implied acceptance. Accordingly, the unconditional payment of a (partial) 

invoice for an additional service does not contain any statement by the client that at the same 

time the client wishes to dispute the existence of the fulfilled claims as a whole or in 

individual relationships.
1304

 Advance payments are down payments with regard to the claim 

for remuneration for the entire work. After termination of the contract, the Contractor shall 

finally settle the accounts for his services. This obligation follows from the agreement on 

provisional payments and exists regardless of whether it is expressly regulated in the 

contract.
1305

 

The customer's approval by tacit declaration can be seen both in a continuous productive use 

in spite of existing defects
1306

 and in the continuation of the use of the goods after 

knowledge of the defects.
1307

 However, this does not apply in the case of so-called 

emergency use to reduce impending damage.
1308

 An extensive correspondence between the 

parties with notices of defects and requests for rectification of defects speaks against the tacit 

approval of the purchaser.
1309

 Acceptance of application software created within the 

framework of a contract for work and services presupposes that it has been commissioned in 

the company for which it was developed. In contrast, a work certificate with the note "System 

handed over in good order" only proves the defect-free delivery of the system intended for 

operation with the program, not the functioning of the application software.
1310

 The payment 

should also implicitly be regarded as acceptance.
1311

 Before completion of the software, an 

implied declaration of acceptance is inconceivable; in this respect, acceptance can be declared 

here at the earliest upon delivery of the user manual.
1312

 

Unconditional acceptance has the effects of § 640 para. 2 BGB (German Civil Code), 

according to which the client is only entitled to warranty rights in the case of acceptance of a 

defective work if he reserves his rights in respect of the defect at the time of acceptance. 
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However, an exclusion of the warranty rights can only be considered if the client carries out 

the acceptance in knowledge of the defect, which includes the positive knowledge of the 

client, by which defect the value or the contractual suitability of the work is cancelled or 

reduced. Mere knowledge is not sufficient for the exclusion of warranty claims.
1313

 

A conclusive acceptance is also possible if the software has been resold.
1314

 Even the retention 

of an amount for defects complained of shall entail an acceptance.
1315

 In general, notices of 

defects or reservations of defects on the acceptance date shall not exclude an implied 

acceptance.
1316

 However, if the client expressly refuses acceptance, there is no longer any 

room for the acceptance of an implied acceptance.
1317

 Even in the case of incomplete 

performance of the work performance, for example in the absence of documentation, tacit 

acceptance is not possible.
1318

 Acceptance is only effective at the respective distribution stage, 

so that acceptance in the relationship between the general contractor and the client does not 

affect the question of acceptance in the relationship between the general contractor and the 

subcontractor.
1319

 

Mere silence on the part of the purchaser is generally not sufficient. A final refusal of 

acceptance by the customer sets the limitation period in motion.
1320

 A confirmation of 

acceptance signed by the customer does not include acceptance within the meaning of § 640 

BGB (German Civil Code), despite the often different wording, as the usability of the goods 

can obviously not be assessed by all parties involved at the time of signing the confirmation, 

so that it cannot be assumed that the customer approves of the goods.
1321

 A fiction of 

acceptance contained in the general terms and conditions of the Provider is generally 

ineffective, e.g. acceptance if the customer refuses to sign the acceptance certificate.
1322

 The 

clause contained in the general terms and conditions of a software supplier: "Terms of 

payment: 30% of the order volume payable on placing the order, 40% after completion of 
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installation and instruction and 30% four weeks after conversion" is unclear and subject to 

interpretation. The most favourable interpretation for the customer should result in such a 

clause that the 40 % rate also presupposes readiness for acceptance.
1323

 

It is also conceivable to divide the acceptance into partial acceptances. Partial acceptances 

can be agreed upon, as far as they are independently assessable parts of the overall 

performance. A software developer can only demand an acceptance in parts on the basis of a 

corresponding agreement.
1324

 This agreement must be unambiguous.
1325

 

Acceptance is of central importance in the law on contracts for work and services, including 

 the concretization to the accepted work, 

 the loss of the right to new production, 

 the transition from claims for performance to warranty claims, 

 the due date of the remuneration (§ 641 BGB), 

 the transfer of the risk of remuneration (§§ 644, 645 BGB), 

 the start of the limitation period for warranty claims (§ 634a para. 2 BGB), 

 the exclusion of known defects that are not reserved (§ 640 para. 2 BGB). 

Advance payments according to § 632a BGB are also conceivable. According to this, the 

Contractor can demand an advance payment from the Customer if he has provided a self-

contained partial performance in accordance with the contract or if he has specially produced 

or delivered materials or components and if he has transferred ownership of the parts of the 

work, its materials or components to the Customer or provided security for them. This is to 

protect the contractors from having to pre-finance the relevant services in full until 

acceptance. The claim to payment on account therefore arises independently of the 

submission of an invoice or acceptance,
1326

 even if they do not constitute an 

acknowledgement or a reversal of the burden of proof.
1327

 

An invoice or comparable statement will in any case be necessary if the amount of the 

advance payment can only be calculated and checked on that basis. The concept of the 

completed partial performance is to be determined in accordance with § 12 No. 2 VOB/B 

according to the fact that the functionality is guaranteed independently of other components. 

In the literature on building law, it is pointed out that the term should be used more 
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generously and that it should be taken into account that the service is of independent value, 

can be used independently and can therefore also be invoiced.
1328

 In the draft of § 632 a, 

Subsection 1, BGB, it is provided that
1329

 the yardstick for the calculation of a claim for 

payment on account should be the value of the service provided by the entrepreneur and 

contractually owed. Accordingly, the concept of increase in value will no longer be applied, 

but rather the value of the work performed and contractually owed. The new amendments are 

seen in a positive light, as it is easier to avoid difficulties of interpretation in cases of doubt. 

The term "contractual performance" means that the performance must not have any defects. In 

the case of insignificant defects, the demand for payment on account will be limited 

accordingly, also with regard to the client's right of retention according to § 641 para. 3 

BGB.
1330

 The draft law on § 632 a BGB stipulates that the customer should be able to refuse 

payment of an appropriate part of the advance payment in the event that the services rendered 

deviate from the contractual condition. This means that even in the case of substantial defects, 

the purchaser is only granted a right of retention, which is still disputed under current law. 

This innovation was criticized in the Bundesrat's statement on the draft bill. The requirements 

of § 632a BGB can be changed under individual law, but not in general terms and 

conditions.
1331

 Important for advance and partial payments are settlements of services.
1332

 

Without such a settlement, the client can make his own invoice and limit himself to the 

discount for what corresponds to his level of knowledge when reasonable exhaustion of the 

sources available to him is made.
1333

 Furthermore, after completion of the services, the 

Contractor shall be obliged to provide information as to whether the advance payment covers 

the final payment obligation or whether additional payments still have to be made.
1334

 In the 

event of overpayment, claims for repayment shall not arise from the right of enrichment, but 

on the basis of a tacit agreement.
1335

 If the client refuses to pay the requested advance 

payment, the contractor is entitled to terminate the contract without notice and without further 
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notice. The obligation to pay instalments shall not affect the right to retain counterclaims by 

way of offsetting. In the event of defects, a right to refuse performance with regard to the final 

payments shall also remain in force.
1336

 § Section 641 (3) of the German Civil Code (BGB) 

also gives the client the authority to withhold at least three times the anticipated costs of 

rectifying defects. In this respect, a trial would then result in a conviction step by step - 

discount against rectification of defects.
1337

 Once the final invoice has been issued, there is no 

longer any entitlement to agreed payments on account.
1338

 The same applies to the termination 

of the contractual relationship or the complete provision of services.
1339

 The right to 

provisional settlement expires upon issue of the final invoice.
1340

 A corresponding lawsuit 

would have to be reinterpreted to the effect that only a partial amount of the final invoice 

would be claimed.
1341

 

The Client may deduct a security amount from the remuneration due for the work, provided 

there is an agreement to that effect between the parties.
1342

 The fact that a contract provides 

for a 5% deduction does not constitute an agreement to provide security.
1343

 The general terms 

and conditions of business may provide for such agreements, but a 5% security deposit must 

be linked to the fact that the contractor can replace the security deposit by a bank guarantee or 

payment into a blocked account.
1344

 Rights of retention and rights to refuse performance are 

not excluded by the security deposit. However, the security deposit must be taken into 

account in the amount of the refusal to perform. Security may be provided in the form of 

withholding of wages or the provision of a guarantee. Typical combinations are (for example, 

5% retention of security for two years, redemption by bank guarantee is possible). It is not 

possible to agree a guarantee on first demand in the form of a formular agreement in 

accordance with GTC law.
1345

 

The scope of § 645 BGB (German Civil Code) must also be taken into consideration for 

software development contracts. According to this, the Contractor can demand part of his 

remuneration if the work has become unfeasible before acceptance as a result of a defect in 
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the material supplied by the Customer or because of instructions from the Customer. If a 

software project fails due to incorrect instructions from the Customer, the Customer may bear 

the risk in the form that he owes the software producer (the software house) part of the 

remuneration. The same applies to "material" defects. The term "material" is to be understood 

broadly and includes any object, including the person of the purchaser.
1346

 In this respect the 

substance also includes an unsuitable implementation environment for the software. 

At the beginning of March 2017, the German Bundestag passed the "Act on the Reform of the 

Construction Contract Law and on the Amendment of the Liability for Defects under 

Purchase Law", which applies to all contracts concluded from 1 January 2018. The law 

provides for the modernisation of the often undetailed regulations of the law on contracts for 

work and services with regard to the various types of possible contractual objects and to adapt 

them to the increasingly complex construction law.
1347

 In addition, supplementary, consumer-

protecting regulations are created in the area of construction contract and work contract law. 

For this purpose, a whole range of special regulations for particular types of contract is 

planned (e.g. building contract, consumer building contract, architect's contract, etc.).
1348

 

Changes are also planned for the area of acceptance in the contract for work. The aim is to 

speed up the acceptance procedure and thus to create legal certainty with regard to 

remuneration in accordance with § 640 (1) BGB.
1349

 Thus, the currently valid acceptance 

fiction pursuant to § 640 para. 1 sentence 3 BGB, which requires non-acceptance within a 

certain period of time despite the obligation to do so, is to be modified. The fiction of 

acceptance thus already occurs if the purchaser does not refuse acceptance within the set 

period of time, stating a defect. In contrast to § 640 BGB (German Civil Code), the customer 

is now required to react actively to a request for acceptance in order to avoid the occurrence 

of the fiction of acceptance combined with a reversal of the burden of proof. Otherwise, 

acceptance shall be deemed to have been granted, even if there are actually substantial 

defects. 
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1347
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15.05.2020). 
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1349
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The new version changes two main details. Firstly, the completion of the work becomes a 

prerequisite for setting a reasonable deadline for acceptance in order to avoid abuse of the 

acceptance function by premature delivery of the work.
1350

 And secondly, the Contractor can 

bring about the acceptance himself from § 640 para. 2 BGB n.F. by setting a deadline after 

completion of the work and the Customer does not refuse acceptance by stating "at least one 

defect". The amendment of the wording "at least one defect" only resulted in a proposal for 

amendment from the relevant technical committees at the last second of the Bundestag 

discussions.
1351

 It is relatively fatal for the IT industry. While it may be easy in normal 

building law to designate an individual defect as such, this is likely to be difficult in the area 

of IT contracts. The numerical classification of defects is hardly possible there. A malfunction 

can be defined and described as a partial or independent defect. 

However, it remains doubtful whether the objectives set by the modification, i.e. "to distribute 

interests, risks and burdens fairly between the parties" and to prevent an "abusive refusal to 

accept" are actually achieved.
1352

 The customer can prevent a unilateral inducement of 

acceptance by refusing acceptance by stating any defect, even a minor one, whereby the 

actual existence of the defect is initially completely irrelevant for acceptance (§ 640 para. 2 

sentence 1 BGB n.F.).
1353

 

 

VII. termination 

 

Literature: 

Hoeren, The Termination of Software Creation Agreements and their Copyright 

Implications, CR 2005, 773; Meyer-van Raay, The Continuation of Sublicenses upon 

Expiration of the Main License, NJW 2012, 3691. 

 

According to § 649 S. 1 BGB, the user can terminate any contract for work and services until 

its completion. However, according to § 649 p. 2 BGB, he must then pay the agreed 

remuneration minus saved expenses. In all other respects there is always a right of termination 

for good cause according to § 314 BGB. According to the new law on the reform of the law 

on sales and contracts for work and services, such a right of termination for good cause 
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 Langen, NZBau 2015, 658 (659). 
1351

 The draft of the Federal Government still speaks of "deficiencies" in the majority. 
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1353

 Kimpel, Der Entwurf des gesetzlichen Bauvertragsrechts aus der Sicht des gewerblichen Unternehmers,  

    NZBau 2016, 734 (734).  
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should
1354

 also be regulated in a new § 648a BGB. If the user refuses to accept the software 

and the other services of the supplier, this shall constitute a termination of the contract, which 

entitles the supplier to a claim in accordance with § 649 BGB.
1355

 The Contractor shall be 

entitled to terminate the contract for work and services if the Purchaser permanently refuses to 

allow the offered remedy of defects without such justification. The right to terminate the 

contract also exists if the contractor does not offer to remedy individual defects, but rightly 

refuses to do so as being disproportionate, because the success of the remedy of defects would 

be out of all reasonable proportion to the amount of money spent on it.
1356

 

In principle, every contract for work and services can be terminated for good cause.
1357

 

However, under current regulations, termination without notice is only justified if the 

relationship of trust has been culpably violated, so that a continuation of the contractual 

relationship is not reasonable. According to the Düsseldorf Higher Regional Court (OLG), the 

mere failure to meet a deadline does not necessarily entitle the client to terminate the contract 

for good cause if no opportunity to make up for lost time has been granted.
1358

. The 

extraordinary termination of a contract for work could be reinterpreted as a free termination if 

the client wanted to terminate the contractual relationship in any case.
1359

 In this case, the 

Contractor was entitled to remuneration for the services rendered, as well as to remuneration 

for the services not rendered, less saved expenses and other acquisition. The possibility of free 

termination was not excluded by the fact that the contract could only be terminated during the 

agreed term for good cause.
1360

 In the new § 648a BGB, a termination for good cause should 

also be possible without observing a notice period. Accordingly, good cause is deemed to 

exist if the terminating party cannot reasonably be expected to continue the contractual 

relationship until the work is completed, taking into account all circumstances of the 

individual case and weighing the interests of both parties. Paragraphs 2 and 3 of § 314 BGB 

apply accordingly. Furthermore, this provision provides for a claim of the parties to a joint 
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determination of the state of performance. This is intended to avoid possible disputes about 

the status of the work at the time of termination, which is relevant for the determination of 

claims for remuneration that have arisen up to that time.
1361

 

However, a recall according to § 41 UrhG would be dangerous and would lead to a loss of 

rights. This provision comes into effect above all when a software developer realizes that his 

distribution partner cannot market the software. The developer can then recall his once 

transferred right of use with reference to § 41 UrhG. However, this is not possible in the 

employment relationship, for example in favour of employed programmers.
1362

 Even if an 

employment relationship is not to be assumed, a recall of the author of computer programs is 

not possible if the client has paid a lump sum and no ongoing license fee.
1363

 

The effects of such a recall on the already transferred rights to use the software are 

questionable. If the granting of the right of use is causally linked to the existence of the 

obligation to grant rights under the law of obligations, the right of use may no longer exist 

after the contract has been terminated. Thus the application of the principle of abstraction 

is partly rejected in case law and literature.
1364

 The right of use is connected with the mother 

right (§ 29 sentence 2 UrhG) remaining with the author in such a way that it automatically 

reverts to the author if the specified purpose ceases to apply. The author's right thus regained 

full rights.
1365

 If the principle of abstraction is in fact not valid under copyright contract law - 

contrary to the view held on this side - a separate reassignment to the author would not be 

necessary after the underlying obligation transaction has expired.
1366

 

The recall is generally considered to be ex nunc. The recall only prevents further exploitation 

of the work by the previous authorised user. It is no longer possible to recall already 

completed acts of use.
1367

 The copy of the work itself does not have to be issued.
1368
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Furthermore, the recall only affects the parent rights, but not the grandchildren's rights (for 

example in the case of sublicensing). These remain in force despite termination.
1369

 

The client's free right to terminate the contract can be waived in principle; it would also be 

conceivable to have individual contractual provisions on other remuneration rates in the area 

of services not provided. However, such a waiver is not possible in GTC. For example, the 

Federal Court of Justice (BGH) declared a clause according to which the contract can only be 

terminated for good cause to be invalid, as this would undermine the statutory provision of § 

649 BGB.
1370

 Equally ineffective would be a clause of the contractor, according to which the 

contractor is entitled to full remuneration without regard to the services rendered.
1371

 Also 

prohibited is a clause according to which a claim to remuneration exists only insofar as the 

individual services rendered are actually used by the client.
1372

 Lump sums for the 

corresponding remuneration may not be unreasonably low or high.
1373

 

A special right of termination still exists in accordance with § 650 BGB (German Civil Code) 

in the event of a cost estimate being significantly exceeded. The cost estimate is only a non-

binding calculation of the expected costs. However, a substantial exceeding of the cost 

estimate nevertheless leads to a right of termination. In this case, the contractor is only 

entitled to a claim to a part of the remuneration for work corresponding to the work performed 

and reimbursement of expenses not included in the remuneration (§ 645 BGB analogously). 

For the protection of the Customer, the Contractor shall notify the Customer immediately if a 

significant exceeding of the cost estimate is to be expected (§ 650 para. 2 BGB). Failure to 

give such notification shall trigger a claim for damages for breach of duty.
1374

 If the 

Contractor continues to work despite exceeding the estimate, it is problematic whether he will 

be compensated for this additional work. The prevailing opinion is that in this case the 

contractor only has a claim for remuneration in the amount of the estimate plus the 

permissible excess.
1375

 

Otherwise, any contract for work and services may be terminated by the client for good cause. 

The right of termination results from the basic ideas of § 242 BGB in connection with § 649 
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BGB.
1376

 It is not contractually restrictable, not even in individual contracts. Only serious 

culpable violations or other destruction of the contractual relationship of trust suffice as a 

reason for termination. It must have become unreasonable for the client to continue the 

contract. A warning and setting of a grace period is generally not necessary.
1377

 Claims arising 

from § 649 BGB (German Civil Code) with regard to the remuneration for the outstanding 

part shall not apply. However, a claim to remuneration for work performed shall remain in 

force to the extent that the services are still usable for the client. Important reasons are 

deemed to be: 

 the non-compliance with contractual deadlines of particular importance for a reason for 

which the contractor is responsible
1378

 

 the serious breach of cooperation obligations, for example by tying his services to the 

placing of a supplementary order
1379

 

 the execution of a project against the rules of technology, 

 the constant disregard of the wishes of the client, 

 particularly serious defects,
1380

 

 the ties of further work to the payment of further, unjustified remuneration,
1381

 

 an unjustified termination without notice and lack of cooperation.
1382

 

If there is no termination for lack of good cause, the termination is to be understood in such a 

way that a dismissal is intended.
1383

 

The Contractor may terminate the contract in accordance with §§ 642, 643 BGB (German 

Civil Code) if the Client violates his obligations to cooperate and the Contractor has set the 

Client a reasonable deadline for the completion of the work with the threat of rejection. In 

addition, the Contractor may terminate the contract in accordance with general principles of 

law if there is good cause, in particular if the Customer endangers the contractual relationship 

and the Contractor can no longer be reasonably expected to continue the contract.
1384

 Such 

termination for good cause is possible, for example, in the case of 
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 the violation of cooperation obligations, such as unjustified termination without 

notice
1385

, 

 a serious and definitive refusal to pay due interim invoices.
1386

 

In the event of a termination, special problems arise with regard to the claim for compensation 

for work. The termination results in the contract being cancelled ex nunc. In this respect, the 

Client retains the right to demand the removal of defects for the services provided so far.
1387

 

Once the programming has been completed and the project is finished, there is no more room 

for termination. In this respect, there is then also an obligation to take delivery, which cannot 

be undermined by termination. Partial terminations are permissible if it is possible to separate 

individual services into individual services. With the termination, the contractor's right to 

demand partial payments is no longer applicable. As a right of structuring, the termination is 

unconditional. The Customer may terminate the Software Agreement in accordance with § 

649 BGB (German Civil Code) at any time, without notice and without giving special 

reasons. The contractor can then demand the full amount of the remuneration for the work. He 

must allow himself to be credited with the costs he saves as a result of the termination of the 

contract or which he acquires or maliciously omits to acquire through other use of his labour 

and his business. With regard to the savings, the client does not have to accept that the 

settlement deprives him of any benefits from the contract concluded. However, he may also 

not take advantage of the fact that a contract that is unfavourable to him has been 

terminated.
1388

 There must be a causal connection between the termination and the other 

profitable employment, so that the contractor has been put in a position to carry out another 

order solely as a result of the termination of the contract.
1389

 However, the Federal Court of 

Justice already wants to have so-called "filling orders" credited in the context of the other 

acquisition.
1390

 The contractor bears the burden of demonstration and proof for the rate of 

remuneration, also with regard to the saved expenses and the purchase elsewhere.
1391

 The 

Customer shall bear the burden of proof that higher savings or more was achieved in other 
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purchases than the Customer wishes to have credited.
1392

 The Contractor's presentation of the 

saved expenses must be such that the Customer can verify the relevant information and take a 

stand.
1393

 It is not sufficient if the client simply claims savings without substantiation and 

wishes to submit expert evidence.
1394

 The contractor must subsequently compile his relevant 

price calculation criteria and present them specifically with regard to the saved expenses, in 

order to enable the client, who is not usually informed, to make a proper statement.
1395

 

In the context of the termination, the reform of the building contract law as of 1 January 

2018 extends the previous possibility of termination under Section 649 of the German Civil 

Code (BGB) by the possibility of termination for good cause under Section 648a of the new 

version of the German Civil Code (BGB n.F.). The provision largely repeats § 314 BGB. 

Termination may be effected without notice and good cause already exists if a contractual 

partner cannot reasonably be expected to continue the contractual relationship until the 

completion of the work, taking into account all circumstances of the individual case.
1396

 This 

is intended to recognise the possibility of extraordinary termination, which has hitherto been 

based on judicial law, and thus to create legal certainty in practice. The draft refrains from a 

special termination event of insolvency, as regulated in §§ 8, 9 VOB/B: It is true that an 

insolvent entrepreneur proves to be unreliable and inefficient. However, in individual cases, 

such as in the "protective shielding procedure" pursuant to section 270 InsO, there is, 

exceptionally, no important reason for termination.
1397

 Ultimately, this means that every 

software development contract is regarded as a long-term contract that comes close to a 

continuing obligation. 

A genuine novelty is the partial termination provided for in Section 648a (2), which refers to a 

"part of the performance which can be delimited according to the contract". In contrast to § 8 

Para. 3 VOB/B, this does not focus on the hurdle of the "self-contained part of a service", so 

that a clear distinction can be made between services that have been performed and those that 

still have to be performed.
1398

 In the case of partial termination, it seems to make sense to 

assess the delimitable services according to the criteria laid down in the contract.
1399

 For the 
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IT scene, this results in the need to divide projects more clearly into self-contained units. Only 

if the parties take the trouble to define self-contained partial acceptance steps can they provide 

for partial termination options in the contract anew in their mutual interest. For the justice 

system, too, there is no need to always think about the failure of the overall project when it 

comes to IT projects 

 

The obligation to cooperate in determining the level of performance resulting from § 648a 

para. 4 BGB n.F. is also an important innovation in this context. If one of the parties violates 

this obligation to cooperate by refusing to do so or by failing to appear on a date fixed within 

a reasonable period of time, the burden of proof pursuant to § 648a para. 4 sentence 2 BGB 

n.F. shall pass to this party, unless it is not responsible for its absence and informs the other 

party thereof without delay.
1400

 This is intended to create an incentive to cooperate in 

determining the quantitative assessment of the services rendered up to the time of termination 

in order to prevent a subsequent dispute about the exact scope of the services.
1401

 

 

The wording of the provision is difficult to understand 

"(4) After termination, either Party may require the other Party to cooperate in a joint 

determination of the level of performance. If one of the parties refuses to cooperate or fails to 

meet a date agreed or fixed by the other party within a reasonable period of time for the 

determination of the state of performance, the burden of proof for the state of performance at 

the time of termination shall lie with the other party. This shall not apply if the contracting 

party is absent as a result of a circumstance for which it is not responsible and of which it has 

informed the other contracting party without delay. “  

 

According to § 648a para. 4, the first steps are marked out for transition and termination 

management. However, the question arises as to how the obligations regulated there can ever 

be enforced. It should not be a question of a main claim for performance which can be sued as 

such.
1402

 In this respect, it is more a matter of obligations to cooperate within the framework 

of secondary obligations. Accordingly, § 648a, Subsection 4 links to the refused cooperation a 

kind of reversal of the burden of proof for the state of performance at the time of termination. 

In the IT sector, this would lead to a situation where the claims of the other side with regard 
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to, for example, services already provided or not provided would be essentially presumed to 

be correct.  

However, an exception to the exception is again provided for if the absent party was not 

responsible for the absence on the date of the meeting
1403

 and the other party was 

immediately
1404

 informed of the relevant circumstance. The wording is not entirely clear here. 

§ Paragraph 648a(4) mentions two circumstances for the reversal of the burden of proof, 

namely the refusal to cooperate or the absence on a date set by the other contracting party for 

the determination of the state of performance. The exception to the exception should only 

apply if the contracting party "fails to appear" as a result of a circumstance for which it is not 

responsible. The exception in sentence 3 refers according to its meaning and purpose only to 

the agreed and appropriately set date. The refusal to agree on a date shall not be equated with 

the refusal to make a determination. The other party to the contract still has the possibility to 

set a reasonable period of time for the determination. In addition to the refusal of the 

determination of the performance status, a refusal of the determination is possible. One of the 

contracting parties is deprived of the possibility to determine the state of performance (e.g. by 

a prohibition to enter the property). In addition to the reversal of the burden of proof, this 

results in a claim for damages due to positive breach of contract of subsequent cooperation 

obligations under §§ 241, 280 et seq. BGB.
1405

 

 

It is questionable what effect the determination of the level of performance has. Even if the 

determination is not comparable to the acceptance, the determined level of performance 

should in the final result decide on the remuneration still owed. The determination of the level 

of performance in § 648a corresponds to the regulation in § 4 Para. 10 VOB/B: 

"The condition of parts of the performance shall be determined jointly by the 

Customer and the Contractor upon request if these parts of the performance are 

withdrawn from the inspection and determination by further performance. The result 

shall be recorded in writing. "“.  

Ultimately, this means that structures of the VOB/B will be incorporated into the general 

law on contracts for work and services. However, §648a BGB goes beyond the VOB/B, as the 

latter only applies to determine the "condition of parts of the performance" "if these parts of 
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the performance are withdrawn from the inspection and determination by further execution". 

The VOB/B is concerned, for example, with determinations regarding fire protection devices 

that cannot be inspected in shafts and ceiling areas that are closed later.
1406

 In essence, the 

determination of the performance condition is not necessarily linked to the question of 

defects; it is essentially only a determination with reference to the "condition" and thus a 

purely objective determination of the performance.
1407

 However, it can also include a 

determination of freedom from defects, which is not necessarily the case conceptually. In the 

VOB (German Construction Contract Procedures) literature there is agreement that the pure 

determination of condition does not include a partial acceptance by legal transaction and is 

therefore not linked to the general effects of an acceptance/partial acceptance.
1408

 

As a result of the finding, the person who wishes to invoke a different level of performance 

could bear the burden of proof and demonstration. In § 648a, Subsection 4, BGB, it is added 

that the burden of proof is not only transferred after joint determination, but already when the 

refusal to determine or the absence of the date is made.
1409

 

VIII. Limitation period 

The determination of the limitation period for warranty rights in software development 

contracts is problematic. Very rarely the statute of limitations for construction defects is 

applied. For example, the delivery of software to control a building heating system is not 

work on buildings and is therefore not subject to the five-year limitation period for 

defects.
1410

 Furthermore, the delimitation between § 634a para. 1 no. 1 and no. 3 BGB 

(German Civil Code) for software creation contracts is unclear. Warranty claims shall 

become statute-barred after two years if the work performance consists in the manufacture, 

maintenance or modification of an object; in the case of the manufacture of other works, the 

regular statute of limitations of three years (§ 195 BGB) shall apply in accordance with § 

634a para. 1 No. 3 BGB. In this respect, it must be decided whether software development is 

to be regarded more as the production of an object or as the production of other works. 
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However, this question leads to absurdities: Whoever, when qualifying software development 

contracts within the scope of § 651 BGB, refuses to classify the contractual obligations as 

being directed at the creation of an object, cannot now evaluate the limitation period 

differently. He would have to plead for the application of § 634a para. 1 no. 3 BGB due to the 

lack of a factual reference and thus for the very unconditional statute of limitations of three 

years from knowledge of the defect. However, precisely this criterion is very often unsuitable 

for software projects. It is hard to imagine when the user had knowledge of a certain defect 

and to what extent. The two years are also calculated as a very long period. Better would be 

an application of § 634a para. 1 No. 1 BGB, especially with the binding of the provision to 

acceptance as the beginning of the limitation period. One would only be able to achieve the 

desired result by not considering software creation as the creation of an object for the contract 

typology, whereas under statute of limitations law it is precisely in this regard that the core of 

a software creation contract is assumed. The associated "schizoid" attitude cannot be avoided. 

As a result, the statute of limitations is, correctly enough, two years from acceptance of the 

software. 

In addition to the above statements on the statute of limitations for warranty claims under 

sales law, reference is to be made to the important fact of interruption of the 

acknowledgement within the meaning of § 212 (1) No. 1 BGB. This can be seen, for 

example, in the carrying out of a supplementary performance action in the knowledge of 

being obliged to guarantee.
1411

 Whether the performance of subsequent performance is to be 

regarded as an interruption is to be decided on the basis of whether the supplier has 

acknowledged the warranty claim from the point of view of the customer, taking into account 

the scope, duration and costs of the subsequent improvement. Although a waiver of the plea 

of limitation prior to the commencement of the limitation period is ineffective, pursuant to § 

242 BGB (German Civil Code), recourse to the plea of limitation until the expiry of the fixed 

period or the failure of the negotiations plus a short period for reflection is contrary to good 

faith in the case of a pronounced waiver.
1412

 

It is questionable whether the software producer can make the limitation of claims more 

difficult or easier. According to § 202 para. 1 BGB, the limitation period in the case of 
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liability for intent cannot be facilitated in advance by a legal transaction. § Section 202 para. 2 

BGB prohibits the aggravation of the limitation period beyond a period of 30 years. 

Also within the framework of § 307 BGB, the one-year period is to be taken as the lowest 

common denominator. In this respect, § 309 No. 8b ff) BGB also has an indicative effect on 

commercial transactions.
1413

 The statute of limitations for claims arising from § 634a para. 1 

no. 2 BGB may not be simplified in accordance with § 309 no. 8b ff) BGB. "In other cases", 

the limitation period may not be less than one year from the statutory start of the limitation 

period. §§ Sections 634a (1) No. 2, 634 Nos. 1, 2 and 4 of the German Civil Code govern the 

limitation period for claims for supplementary performance, self-execution and damages in 

the field of buildings and planning or monitoring services for a building. "Other cases" are 

accordingly the withdrawal and reduction in the case of buildings and all rights from § 634 

BGB for non-buildings. In these cases, the reference in § 309 No. 8b ff) BGB to the 

possibility of limiting the limitation period to one year shall apply. In individual cases, 

however, a longer or shorter period may also be appropriate. The period must be calculated in 

such a way that even hidden defects can be discovered before its expiry.
1414

 

A shortening of the limitation period can de facto constitute a limitation of liability in a 

liability case.
1415

 According to the provisions of § 309 No. 7a and b BGB, such a clause is 

inadmissible. The Customer may assert a right to refuse performance against the Contractor 

on account of a defect in the work performance after the commencement of the limitation 

period for claims based on defects pursuant to § 215 BGB, if this defect has already become 

apparent before the expiry of the limitation period and a right to refuse performance based 

thereon could therefore be asserted in a period not subject to the limitation period.
1416

 

IX. Special features of liability 

1. special features of liability for software defects 

In the law governing contracts for work and services, the customer may, in addition to 

reduction and withdrawal, also claim damages if the defect is based on a circumstance for 

which the entrepreneur is responsible, §§ 634 No. 4, 636 BGB in conjunction with §§ 280, 

281, 283 BGB. This claim does not differ from the compensation regulations in the law of 
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sale. It is a liability for fault, whereby the burden of proof for (non-)fault lies with the 

entrepreneur, § 280 para. 1 p. 2 BGB. In the case of quality guarantees, the standard of fault is 

shifted at the expense of the entrepreneur, § 276 para. 1 BGB. The Customer may only claim 

damages instead of performance if he has unsuccessfully set the Contractor a deadline for 

subsequent performance, § 281 BGB. The claim for damages is in addition to the rights of 

withdrawal and reduction, § 325 BGB. 

The Purchaser may either keep the software and demand compensation for the remaining 

damage or return the software and demand compensation for the entire damage. 

The claim for damages from § 634 No. 4 BGB includes 

 the costs of fault diagnosis,
1417

 

 the company's own expenses for the loss assessment,
1418

 

 the own expenditure for error correction including fictitious VAT, but without the 

calculated entrepreneurial profit,
1419

 

 the lost profits.
1420

 

The claim shall become statute-barred within two years of acceptance. The old distinction 

between damages caused by defects, narrower and more distant consequential damages 

caused by defects is no longer valid.
1421

 All damages are now equally covered by § 634 No. 4 

BGB. 

2. drafting of contracts 

In contrast to the law on sales, the law on contracts for work and services is based strongly on 

the dispositivity of all provisions. In particular, there is no counterpart to § 475 BGB; the 

relationship between B2C is largely freely negotiable. Incidentally, § 651 BGB also refers to 

the law on sales and thus also to § 475 BGB for contracts for work and services. 
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Individual contracts are therefore freely negotiable in the B2B and B2C sectors. One limit 

concerns immorality (§ 138 BGB) and the area of malice and guarantee (§ 639 BGB). Only 

when pre-formulated conditions are used does the area of content control according to §§ 307, 

309 BGB (for B2C) and § 307 BGB (for B2B) come into effect. 

Important for the control of general terms and conditions are § 309 No. 7 and 8b BGB. 

Reference can be made to the above parallel considerations (under Third Chapter, V.) on the 

law on sales. § 309 No. 7 BGB regulates the limitation of claims for damages; above all, the 

reduction of liability in the event of the violation of certain legal interests as well as in the 

event of intent and gross negligence is not permitted. § 309 No. 8b BGB prohibits the 

exclusion of warranty, the obligation to pay the costs of subsequent performance and the 

limitation of the rights of withdrawal and reduction. Due to the absence of § 475 BGB, a 

limitation of the limitation period up to one year is also permissible for consumers in the law 

on contracts for work and services (§ 309 No. 8b ff. BGB). 

X. Exclusion of warranty 

Firstly, it is questionable whether the software producer can completely exclude the warranty. 

With respect to consumers, such a clause would violate § 309 No. 8b aa) BGB. 

It is possible to agree on a certain quality of the work and thus the definition of material 

defects or defects of title within the scope of § 633 para. 2 sentence 1 BGB. However, such a 

clause is also inadmissible if it de facto constitutes a warranty exclusion. A clause which 

completely excludes a warranty is also invalid between merchants.
1422

 According to §§ 310 

para. 1 p. 2 BGB, the evaluations of §§ 308 and 309 BGB are also to be used within the 

framework of § 307 BGB. It follows from §§ 309 No. 8b aa), 639 BGB that the legislator 

regards the warranty as an essential contractual obligation of the software producer, from 

which the producer may not deviate. Moreover, via § 307 BGB, the evaluations of § 640 para. 

2 BGB also apply to general terms and conditions between entrepreneurs, so that the above 

also applies here with regard to a clause that sees the declaration of freedom from defects in 

the acceptance. 

A clause declaring that the work is free of defects upon acceptance could also be equivalent 

to an exclusion of warranty. However, a violation of § 309 No. 8b aa) BGB is not necessarily 

to be assumed due to the evaluation of § 640 para. 2 BGB. According to this, such a clause is 
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only inadmissible if it assumes the fiction of freedom from defects irrespective of the user's 

knowledge of the defect and does not grant him the right to reserve warranty rights. 

According to § 639 BGB, an exclusion of warranty is also not permissible for individual 

contracts if the entrepreneur has fraudulently concealed the defect or has assumed a 

guarantee. However, it can also be concluded from this that the warranty can be excluded in 

all other respects. This also results from the fact that § 475 BGB does not contain a 

corresponding provision in the law on contracts for work and services. 

XI. Exclusion or limitation of subsequent performance 

According to §§ 634 No. 1, 635 BGB, the user has the right to supplementary performance, 

i.e. rectification of defects or new procurement, if the work is defective. It is questionable to 

what extent the warranty can be limited or excluded with regard to subsequent performance. 

For general terms and conditions that are applicable between two entrepreneurs, the basic 

values of § 309 BGB apply via §§ 307, 310 para. 1 BGB.
1423

 Before acceptance, the client can 

demand that existing defects be eliminated and that the work be produced in accordance with 

the contract. However, as after acceptance, he may not demand a specific type of removal of 

defects or production in accordance with the contract if the contract can also be fulfilled in 

another way. 
1424

 The client can only demand new production if the fulfilment of the contract 

is not possible in any other way.
1425

 

According to § 309 No. 8b bb) BGB, a limitation to subsequent performance is only 

permissible if the user expressly reserves his further rights in the event that subsequent 

performance fails. This is in any case the reduction according to § 634 No. 3 BGB. The right 

to withdraw from the contract must be reserved to him in accordance with § 309 No. 8b bb) 

BGB only in the case of services other than construction services.
1426

 

The clause that the customer can demand "subsequent improvement" infringes § 309 no. 8b 

bb) BGB for two reasons. Firstly, the purchaser who is unfamiliar with the law might think 

that he cannot assert any rights other than subsequent improvement. However, § 309 No. 8b 

bb) BGB requires that the further rights must be expressly reserved. On the other hand, the 

concept of supplementary performance goes far beyond that of rectification of defects. It 
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includes both the removal of the defect and the delivery of a defect-free item (§ 635 para. 1 

BGB). 

However, the software producer can limit the customer's right of subsequent performance 

in one of the two ways. In contrast to the right of purchase, he can choose according to § 635 

para. 1 BGB whether he wants to eliminate the defect or produce a new work. Because of this 

standardized right of choice, however, such a restriction is on the one hand superfluous, and 

on the other hand could even be unfavorable for the entrepreneur if he thereby irrevocably 

binds himself to one type of supplementary performance. 

It is questionable whether a limitation of the number of subsequent performance attempts 

is permissible. According to sec. 440 of the Code of Civil Procedure. 2 BGB, the rectification 

of defects is deemed to have failed after the second unsuccessful attempt. According to § 651 

BGB, this also applies to contracts for work and materials. For the other contracts for work 

and services there is no correspondingly standardised presumption. In individual cases, the 

type and severity of the defect, the technical complexity of the work or the economic 

disadvantages of the user are decisive.
1427

 In individual cases, therefore, only one attempt may 

be reasonable. It is therefore not advisable to commit to a certain number of attempts at 

subsequent performance.
1428

 Whoever nevertheless wants to fix a number contractually could, 

in the case of simpler IT projects, try to fix the number of two attempts mentioned in § 440 

sentence 2 BGB with reference to the proximity to the law of sales. 

The software producer can demand the return of the defective work from the customer 

according to § 635 para. 4 BGB (German Civil Code) if he has produced a new work. E 

contrario § 309 No. 8b dd) BGB, it follows that he may also make subsequent performance 

dependent on the prior payment of a proportionate part of the remuneration for the work. Only 

a clause according to which the entire remuneration or a disproportionate part is to be paid in 

advance is inadmissible. The ratio of the remuneration for work to the reduced value of the 

work is to be taken into account.
1429

 The obligation to pay half of the compensation in 

advance is inadmissible, for example, if the usability of the item is excluded by the defect, but 

not if only minor defects have to be repaired.
1430
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The purchaser must therefore expressly reserve the right to reduce the purchase price and 

withdraw from the contract in the event of failure. A restriction of these two rights is not 

permissible.
1431

 Moreover, in the law on contracts for work and services - in contrast to the 

law on sales - there is no standardized right of recourse of the software producer against its 

suppliers. § Section 478 of the German Civil Code (BGB) applies only to contracts for work 

and services pursuant to Section 651 BGB. However, the software producer can enforce this 

against his supplier in his general terms and conditions. In addition, he also has the warranty 

rights under purchase law vis-à-vis his supplier, with whom he usually concludes purchase 

contracts. 

Individual contractual arrangements are largely possible. In this respect, a limitation of the 

warranty rights to subsequent performance is generally permissible. This is also supported by 

the fact that a limitation in the law on contracts for work and services according to § 639 BGB 

is expressly excluded only for cases of warranty and fraudulent intent. 

XII. costs of subsequent performance 

The software producer will have an interest in the user bearing the costs of the supplementary 

performance. It is questionable whether a corresponding agreement is permissible. An 

individual-law agreement of the user's obligation to bear the costs between companies is 

permissible. In the case of general terms and conditions, the evaluations of § 309 BGB are to 

be observed. According to § 635 para. 2 BGB the software producer has to bear the expenses 

necessary for the purpose of subsequent performance. § 309 No. 8b cc) BGB declares 

inadmissible such clauses which, contrary to this obligation of the software producer, impose 

the expenses on the user in whole or in part. Problematic in this context is the attempt to 

impose the costs of subsequent performance on the customer by linking subsequent 

performance to the conclusion of a separate contract. This involves the combination of 

maintenance and care with the warranty. Such clauses are also all invalid in the law on 

contracts for work and services.
1432

 

In contrast to § 476a of the Civil Code (old version), to which § 633.2 sentence 2 of the Civil 

Code (old version) referred, § 635.2 of the Civil Code does not provide an exception to the 

entrepreneur's obligation to bear costs. It follows from this, as well as from the clear wording 

of § 309 No. 8b cc) BGB, that such exceptions cannot be agreed in general terms and 
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conditions either. According to §§ 634 No. 1, 635 BGB, the purchaser can demand 

subsequent performance. According to § 635 para. 2 BGB, the software producer bears the 

necessary expenses. These are essential contractual obligations of the software producer 

which cannot be transferred to the customer, § 307 para. 2 no. 1 and 2 BGB.
1433

 This is also 

not contradicted by the fact that the type of supplementary performance, i.e. removal of 

defects or new production, is expressly at the software publisher's disposal according to § 635 

para. 1 BGB. On the contrary, it follows from this that the subsequent performance itself and 

the obligation to bear the costs according to the will of the legislator are among the essential 

contractual obligations of the software producer. According to § 310 para. 1 sentence 2 BGB, 

the evaluations of §§ 308 and 309 BGB in the context of § 307 BGB must also be observed. 

Thus, the invalidity of a cost-bearing clause at the expense of the user also in the commercial 

sector results from § 309 No. 8b cc) BGB.
1434

 

In the case of large IT projects, the question arises whether the IT manufacturer can demand 

reimbursement of costs if the software customer claims defects, but operating errors 

subsequently turn out to be the cause of the faults. The Federal Court of Justice has ruled on 

such a claim for compensation following an unjustified demand for the removal of 

defects by the purchaser.
1435

 Such a claim would exist if the customer culpably violated a 

contractual obligation existing towards the IT company with his request for defect removal (§ 

280 para. 1 BGB). An unjustified demand for the removal of a defect according to § 439 para. 

1 BGB represents a breach of contract obliging the customer to pay damages, if the customer 

has recognized or negligently not recognized that a defect of the object of purchase does not 

exist, but the cause for the appearance complained of by him lies in his own area of 

responsibility. This does not invalidate the right of the buyer to demand the removal of 

defects. Within the scope of his possibilities, he only has to check carefully whether the 

appearance he complained about is due to a cause which is not within the seller's area of 

responsibility. If it remains uncertain whether a defect is actually present, the buyer may 

assert defect rights without having to fear compensation obligations due to a culpable breach 

of contract, even if his demand turns out to be unjustified in the end. Since the buyer's duty of 

inspection is only concerned with excluding causes within his own sphere of influence, it does 

not depend on special expertise, which under certain circumstances only the seller may have. 
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XIII Obligations to give notice of defects 

The obligations to give notice of defects arising from §§ 377, 378 HGB are not applicable 

to contracts for work and services. Therefore, in the B2B sector, a contractual imposition of 

obligations to give notice of defects may be considered. Obligations to give notice of defects 

can be agreed upon in individual contracts without further ado. Insofar as this de facto 

represents a warranty exclusion, § 639 BGB must be observed. Obligations to give notice of 

defects can also be agreed in general terms and conditions between entrepreneurs. However, 

an unreasonable disadvantage within the meaning of § 307 BGB may exist in an individual 

case if the period is so short that it is effectively equivalent to an exclusion of warranty.
1436

 

According to § 309 No. 13 BGB, the form of notification may only be required to be in 

writing.
1437

 The requirement of special forms of access, e.g. "by registered mail", is not 

permissible.
1438

 However, § 309 No. 13 BGB is not applicable to general terms and conditions 

between entrepreneurs. This is due to the fact that the entrepreneur can usually meet the 

required formal requirements within the scope of his business operations without any 

problems.
1439

 A violation of § 307 BGB may, however, be assumed under certain 

circumstances if the required form does not correspond to business customs and habits or is 

not justified in individual cases.
1440

 

XIV Exclusion of self-execution 

According to §§ 634 No. 2, 637 para. 1 BGB (German Civil Code), the software purchaser 

may, after the fruitless expiry of a period of time set by him for subsequent performance, 

remedy the defect himself and demand compensation for the necessary expenses. Here, a 

restriction of the right of self-remedy according to the General Terms and Conditions is also 

problematic in the B2B area due to the evaluations of § 309 BGB. Self-remedy is a warranty 

right within the meaning of § 309 No. 8b aa) BGB, so that the exclusion is generally 

ineffective. However, the restriction to subsequent performance at the expense of self-
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execution is permissible. E contrario § 309 No. 8b bb) BGB, the user does not have to reserve 

the right to self-remedy even if the subsequent performance fails. Due to § 307 para. 2 no. 1 in 

conjunction with § 637 para. 1 BGB, the software producer may not determine the deadline. 

Furthermore, a clause is ineffective according to which the right to self-execution is to depend 

on the software producer's default or other fault. The legislator has just moved away from this 

regulation in § 633 paragraph 3 BGB old version with the new version in § 637 paragraph 1 

BGB.
1441

 

In the case of the provisions of § 637 para. 2 in conjunction with § 323 para. 2 BGB, the 

software producer cannot demand a deadline. A clause stating that a deadline should be 

required "in any case" is therefore inadmissible. 

According to § 637 para. 3 BGB, the user can demand an advance payment from the software 

producer for the expenses necessary to eliminate the defect. For rectification of defects by the 

seller, this claim was previously standardized in § 476a old version of the BGB. This was also 

used via § 633 para. 2 sentence 2 BGB to justify the user's claim for reimbursement of 

expenses.
1442

 An exclusion of this right would also be impermissible under § 307 BGB. 

In individual contracts, the right of the customer to take action himself is probably waived 

in § 637 para. 1 BGB. The limit also exists here according to § 639 BGB in the case of 

fraudulent intent and the existence of a guarantee. It is problematic, however, whether the 

right of self-execution may be made dependent on the software producer's default in an 

individual contract. The fact that this requirement has just been abolished in the new version 

of § 637 para. 1 BGB speaks against this.
1443

 It can be argued that the legislator has not 

created a norm corresponding to § 475 BGB in the law on contracts for work and services. 

One must conclude from this that in principle everything should be negotiable under 

individual contracts. 

XV. exemption from liability 

§ Section 634 No. 4 in conjunction with §§ Sections 636, 280, 281, 283 and 311a of the 

German Civil Code (BGB) give the user a claim for damages or in connection with § 284 

BGB for compensation for futile expenditure. Claims for damages by the user may also 

arise from tort. 
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 Schudnagies, NJW 2002, 396, 397; see also the explanatory memorandum to the draft law in BT-Drs. 

14/6040, 266 
1442

 BGH, judgment of 17.2.1999 - X ZR 40-96, NJW-RR 1999, 813, 814. 
1443

 See also the justification in BT-Drs. 14/6040, 266. 
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According to § 307 in connection with § 639 BGB is a disclaimer for fraudulent intent and 

in case of assumption of a guarantee also between entrepreneurs ineffective. A guarantee in 

this sense is understood to be a no-fault guarantee liability. Finally, § 14 ProdHaftG prohibits 

the exclusion of liability according to ProdHaftG. Even the liability for warranties was 

considered under old law as an essential basic idea of the legal regulation. For fraudulent 

intent this was expressly standardized in § 637 BGB old version. § 639 BGB now prohibits 

the exclusion of liability both for fraudulent intent and in the case of the assumption of a 

guarantee, so that liability for this cannot be limited even in commercial transactions. 

The valuation of § 309 No. 7a and b BGB is also applicable within the framework of § 307 

Para. 1 BGB. According to § 309 No. 7a BGB, the limitation of liability for damages resulting 

from injury to life, body and health is not permissible even for slight negligence. 

Furthermore, § 309 No. 7b BGB prohibits an exclusion of liability for gross negligence. § 309 

No. 7a and b BGB cover all types of culpable default from which claims for damages can 

arise, i.e. also claims under warranty based on fault. In
1444

 the opinion of the BGH, an 

exclusion of liability is therefore also possible in the B2B sector only for damages that are 

atypical for the contract and therefore hardly foreseeable.
1445

 

There is also scope for individual contractual arrangements. According to § 276 para. 3 BGB, 

liability for intent cannot be waived in advance for the debtor. According to § 278 sentence 2 

BGB, however, this does not apply to the liability of vicarious agents.
1446

 In addition, an 

exemption from liability for negligence - also for gross negligence - is possible in individual 

contracts for own fault. 

XVI Exclusion of the right of termination 

§ 649 S. 1 BGB gives the software user a right of termination until the completion of the 

work. It is questionable to what extent this can be excluded or limited. The right of 

termination can be waived by individual contract.
1447

 The situation is different with AGB. § 

309 BGB does not contain a prohibition of such a clause. Via § 307 BGB, however, the 

evaluation of § 649 p. 1 BGB applies. According to the will of the legislator, the right of 
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 See also the reasoning in BT-Drs. 14/6040, 156. 
1445

 BGH, judgment of 23 February 1984 - VII ZR 274/82, NJW 1985, 3016, 3018; BGH, judgment of 

11.11.1992 - VIII ZR 238/82, DB 1993, 221, 222. 
1446

 In this case, the liability of the debtor can therefore also be waived for intentional actions of the vicarious 

agent. 
1447

 OLG Celle, judgment v. 1.11.1960 - 10 U 104/60, MDR 1961, 318, 319. 
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termination is an essential contractual obligation which may not be deviated from.
1448

 An 

inadmissible deviation is not only the total exclusion of the right of termination, but also, for 

example, the clause: "The termination of the contract is only possible for good cause ...".
1449

 

According to § 649 p. 2 BGB the entrepreneur has a claim for reimbursement of costs. Saved 

expenses must be credited to this claim. A clause according to which the user has to reimburse 

the software producer "all costs incurred by his termination" is therefore probably also 

invalid.
1450

 However, an appropriate lump sum is possible, provided that the purchaser 

reserves the right to prove otherwise.
1451

 This applies to contracts between entrepreneurs as 

well as with consumers. 

XVII. reimbursement of the estimate 

The software producer has an interest in receiving remuneration from the user for his cost 

estimate. The individual contractual agreement of a remuneration for the cost estimate is 

permissible without any problems. In the case of general terms and conditions, the evaluations 

of § 632 para. 2 BGB apply via § 307 BGB. According to these, the cost estimate is not to be 

remunerated "in case of doubt". It is questionable whether such a case of doubt exists if the 

obligation to pay is expressly stipulated in the GTC. According to previous case law, 

remuneration should only be considered in the event that the cost estimate is the subject of a 

separate and mutually binding contract.
1452

 Only then would there be no case of doubt within 

the meaning of § 632 para. 2 BGB. It is also not sufficient that the obligation to pay 

remuneration is only included as a clause in the general terms and conditions of the main 

contract.
1453

 However, a clause containing an obligation to pay remuneration can be 
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 See for example § 649 BGB old version BGH, Urt. v. 8.7.1999 - VII ZR 237-98, NJW 1999, 3261, 3262; 

Hensen, in: Ulmer/Brandner/Hensen, AGBG, 9th edition 2001, Annex §§ 9-11 AGBG marginal no. 212. 
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 BGH, judgment of 8.7.1999 - VII ZR 237-98, NJW 1999, 3261, 3262.  
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1055; BGH, judgment of 10.3.1983 - VII ZR 302/82, NJW 1983, 1489, 1491; BGH, judgment of 10.3.1983 

- VII ZR 302/82, NJW 1983, 1489, 1491; BGH, judgment of 10.3.1983 - VII ZR 302/82, NJW 1983, 1489, 

1491; BGH, judgment of 10.3.1983 8.11.1984 - VII ZR 256/83, NJW 1985, 632; OLG Rostock, judgement 

of 21. 8.1997 - 7 U 365-96, NJW-RR 1998, 310, 311; Hensen, in: Ulmer/Brandner/Hensen, AGBG, 9th ed. 

2001, Annex §§ 9-11 AGBG, marginal no. 212. 
1452

 BGH, judgment of 12 July 1979 - VII ZR 154/78, NJW 1979, 2202; BGH, judgment of 8.11.1979 - VII ZR 

215/78, BauR 1980, 172, 174; OLG Düsseldorf, judgment of 13.3.1991 - 19 U 47/90, BauR 1991, 613, 614; 

Schudnagies, NJW 2002, 396, 398. 
1453

 According to BGH, judgment v. 3.12.1981 - VII ZR 368/80, NJW 1982, 765, 766, the obligation to pay 

remuneration must have been expressly pointed out before consent was given to obtain a cost estimate. 
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effectively agreed in a contract on the cost estimate. The prerequisite for this is that it is made 

known to the consumer in a clearly visible place and in a particularly highlighted manner.
1454

 

 

XIX Other clauses 

Literature: 

Huppertz/Schneider, Software license audits in companies, ZD 2013, 472; Schrey/Krupna, 

Software license management - an underestimated compliance risk, CCZ 2012, 141; 

Kotthoff/Wieczorek, Legal framework of software license audits - admissibility and limits, 

MMR 2014, 3. 

 

Furthermore, the software creation agreement - similar to the software goods transfer 

agreement - contains a number of "other" clauses at the end, such as those relating to the place 

of jurisdiction and applicable law. The clause "A set-off against the fee claim is only 

permissible with an undisputed or legally established claim" is invalid under GTC law.
1455

 An 

unreasonable disadvantage would be deemed to exist if the prohibition of offsetting in the 

invoicing relationship of a contract for work and services would force the customer to pay for 

a defective or unfinished service in full, although he is entitled to counterclaims in the amount 

of the costs of eliminating the defect or completing the work. This would interfere with the 

equivalence relationship created by the contract between performance and consideration in a 

way that would be unacceptable to the customer. 

 

1. Arbitration Clauses 

It makes sense, especially in the case of more complex software development contracts, to 

also instruct an arbitration court with the decision instead of or in addition to a jurisdiction 

regulation. Such a method is particularly suitable for more complex issues, such as those of a 

technical nature. An arbitration court will typically act according to the rules of the German 

Institution of Arbitration (DIS).
1456

 The DIS rules are incorporated by means of an 

arbitration clause, as follows: 
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"All disputes arising in connection with the contract (... designation of the contract ...) or 

about its validity shall be settled in accordance with the Rules of Arbitration of the German 

Institution of Arbitration e.V. (DIS) under exclusion of the ordinary course of law. 

 

 

2. Audit clauses 

Every year the big software companies approach their customers and demand access to their 

IT systems as part of a "software licensing audit". The auditing measures
1457

 serve to verify 

compliance with copyright usage rights.
1458

 In most cases, software companies agree on 

contractual audit clauses in the licensing agreements, which should enable them to check the 

"licenses" used on site. In the absence of a contractual agreement, a claim to inspection can 

also arise from § 101a UrhG (German Copyright Act) and from good faith in accordance with 

§ 242 BGB or §§ 809 et seq. BGB.  

With the introduction of Section 101a of the German Civil Code (BGB), the legislator has 

given rights holders the opportunity to actively review the infringement of their rights. In the 

case of an infringement of rights committed on a commercial scale, the claim also extends to 

the submission of bank, financial or commercial documents. In all cases, however, it is 

required that the software licensee has committed an infringement with sufficient probability. 

This must be presented by the claimant. The aim of the claim must not be to investigate the 

defendant
1459

, but rather to establish concrete facts and suspicions
1460

. With an audit, the 

software company, on the other hand, pursues the purpose of an audit independent of the 

cause, whether the software used by the software user is sufficiently licensed. However, § 

101a UrhG is to be interpreted restrictively as ultima ratio with regard to the intensity of the 

encroachment on the rights of the licensee
1461

 and cannot be used to justify a general auditing 

claim. The relationship of Section 101a UrhG to further civil law claims has not been 

clarified. However, there is a strong case for interpreting the claim as a lex specialis to § 242 

BGB and §§ 809 et seq. BGB, by which these are superseded.
1462
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 The details of such an audit are regulated in the standard ISO/IEC 27001:2005. 
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 See Strittmatter/Harnos, CR 2013, 621. 
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 Korthoff/Wieczorek, MMR 2014, 3 (3) 
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1461

 Wandtke/Bullinger/Ohst, UrhG, 5th edition 2019, § 101 a UrhG, marginal no. 4. 
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 Korthoff/Wieczorek, MMR 2014, 3 (5). 
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These considerations lead to large IT companies contractually anchoring the auditing 

obligation. These contracts are typically standard contracts. Even if they are concluded in the 

B2B sector, the limits of § 307 BGB apply to them. Here, § 307 (2) No. 1 BGB must be 

considered, which prohibits clauses that are not compatible with essential basic ideas of the 

legal regulation. It is common practice in case law to use precisely this provision to 

incorporate the evaluation of the copyright law into the content control under general terms 

and conditions law.
1463

 § Section 101 a UrhG provides for a right to presentation and 

inspection if an infringement is sufficiently likely. If this is the case, the claim may not be 

disproportionate as a further obstacle under Section 101a (2) UrhG. 

If an examination independent of the cause is agreed in the GTC, it appears doubtful whether 

this is consistent with the evaluations of the German Copyright Act. The person being claimed 

is not an infringer of rights, but within the framework of the audit an abstract examination of 

the user behaviour is carried out. Audit clauses which are intended to provide external access 

to the company's IT therefore appear for this reason alone to be difficult to reconcile with the 

evaluations of the Copyright Act and therefore with Section 307 (2) No. 1 of the German 

Civil Code. 

In addition, the considerations regarding the proportionality of the claim as a rule in Section 

101a UrhG must be taken into account and the interests of the licensee must be fully assessed. 

On the one hand, the interest of the enterprise concerned in protecting its trade secrets must be 

taken into account. The auditing company is provided with the possibility to intervene in the 

user's business know-how by the inspection. The auditing company learns about numerous 

details of the inner life of a company and also gets an idea of when, where and how work is 

being done on which projects within a company. In this respect, the audit affects the 

protection of know-how within the framework of the law on the protection of business secrets. 

Auditing is also problematic in cases of § 203 StGB, for example if the company to be 

audited is a medical or legal company. If the auditing company should gain knowledge of 

medical data, the consent of the persons concerned would have to be obtained in advance. In 

this respect, the factual and legal situation is more similar to the question of third-party 

maintenance of IT services in the medical field.
1464

 Even if no case of § 203 StGB (German 
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Criminal Code) exists, the data protection regulations must be observed.
1465

 An audit 

company learns a lot that falls into the area of personal data, for example about the data 

access of individual employees and their IT usage behaviour.  

 In order to circumvent the imponderables of the GTC, the software company has the option 

of an individual agreement with the licensee.
1466

 However, this requires genuine contractual 

negotiations in which the licensee has exerted influence on the inclusion and formulation of 

the clauses. Another conceivable alternative: the customer is obliged to carry out a self-audit. 

If there are doubts about the correctness of the self-disclosure, the client makes an affidavit. If 

doubts then remain, the way remains via the public prosecutor's office or the general civil law 

possibilities for the inspection and seizure of documents. 
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XX. Agile Programming 

 
1. introduction 

Many software development contracts traditionally follow the typical waterfall model
1467

 in 

its sequential approach based on long development cycles, where the individual sub-project 

steps "requirements analysis, design, programming and testing" are completed in sequence. 

This, however, creates numerous actual and legal challenges. These are due to the fact that the 

model assumes that one can complete each phase of the project completely before starting the 

new phase. Sequential processing means that changes in customer requirements lead to a new 

run through the process. Process failure is therefore (only) considered a breach of contract 

from the customer's point of view.  

This is where the logic of agile programming comes into play.
1468

 Agile programming is a 

software development process as a model in which progress is unpredictable and can always 

be threatened by disruptions. Therefore a more flexible process is modeled and failure is built 

in as a risk.  

 

2. what is agile programming? 

 

a) The Agile Manifesto  

In 2001, several software developers published the manifesto on agile programming.
1469

 

Among the twelve principles are: 

 -customer satisfaction is best achieved through the early and continuous delivery of 

valuable software. 

 -Functioning software is the first goal of development and should be delivered regularly 

within short time spans. 

 -Changing requirements are welcome, even late in the development process. 

 

 

b) The different cooperation in traditional projects and in agile projects 
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Developers and business teams interact very closely. For this purpose, the project is divided 

into small development units (called repeats or sprints).
1470

 Each sub-project consists of an 

independent development of design, coding and testing within two to four weeks. Each result 

of a self-contained partial solution must be usable for itself. The goal should be to develop the 

most important basic functionalities first, while comfort functionalities are developed at a 

later stage. This is to ensure that the customer receives a (partial) product that is usable for 

him at an early stage. This ensures that the result of an iteration based on the source code can 

be further developed by the customer himself or a third party. 

You have to go back to the purpose of a software development contract and ask yourself what 

purpose such a contract has. The purpose of the contract and its implementation into an 

executable product must be clarified. Waterfall projects often focus on the additional question 

of the failure of the project and the legal consequences. Accordingly, the law on contracts for 

work and services is conceivably unsuitable for IT projects. It is based on a framework for 

success that is defined from the outset and, if possible, checked once at the end of the project 

and confirmed by the user if it is complied with. Nicklisch has already pointed out that IT 

projects are complex long-term contracts that elude the grid of traditional contract for work 

and services law.
1471

 Traditionally, the functional specification and definition of the purpose 

of the contract and its implementation as a constant daily process is neglected.
1472

 This is 

where agile programming comes in, in which the key figures of the project, the structure of 

the project meetings and the elements of the project documentation are worked out much 

more clearly.
1473

 

 

c) The tendency of lawyers to search for the type of contract 

It is wrong to assume a specific type of contract in relation to agile projects. Instead, 

depending on the purpose of the contract, care must be taken to combine possible flexibility 

with hard contours in terms of acceptance and pricing in general. Not all activities have to be 

necessarily agile; a combination of customizing with agile development is also conceivable. It 
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is therefore also important to determine before the start of the project which sub-project 

should be carried out agile and which not. Accordingly, it is advisable not to enter into the 

discussion about service contracts or contracts for work from the outset, even if the lawyer is 

genetically biased with this thinking in such templates and such classifications later play a 

major role in the course of the project.
1474

 It may also be advisable to combine both 

frameworks in the form of a contract, for example a service contract with partial services that 

are more likely to be conceived in the form of a contract for work and services. As will be 

shown below, the Definition of Done offers the opportunity to combine a service contract 

framework with slimmed down contracts for work at the single sprint level. The distinction is 

only important if the parties resort to standard contracts which are subject to control under § 

307 (2) No. 1 BGB (German Civil Code). Individual contracts, on the other hand, are subject 

to almost unlimited contractual freedom. 

 

(d) Clarity 

It is questionable whether the parties should regularly provide such a definition. Here at the 

latest, a decision must be made as to whether a contract of service or a contract for work and 

labour is involved. The fact that the Federal Court of Justice (BGH) in its decision of 23 July 

2009 (Siloanlagen case) accepted a contract for work because of the predominant planning 

phase speaks in favour of a contract for work. This also excludes the application of § 651 

BGB.
1475

 The extensive planning work involved in an agile project therefore argues in favour 

of assuming a guarantee under the contract for work and services and, above all, of focusing 

on acceptance as an important element.
1476

 If this should be the case, something must be said 

about tests and reviews. A corresponding agreement must also include that all programming 

standards are adhered to and that the necessary documentation is available in full. It is a 

misconception to think that agile projects can do completely without documentation. The 

OLG Frankfurt a.M. has rightly emphasized that, in case of doubt, documentation of the 

system architecture must be available at the earliest when the result of the project has 
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hardened in the course of the project to such an extent that a correction to the system 

architecture is no longer to be expected.
1477

 If the parties should dispute about the fulfilment 

of such definitions, a dispute settlement mechanism would be appropriate. The project is 

finished when all aspects in the backlog (so-called backlog items) have been developed and 

finished according to the definitions of done. The list of tasks at the beginning is quite 

different from the list at the end of the project. 

 

3. new role allocation in the agile project 

The fundamental roles determine agile programming, especially in the Scrum model. 

 

a). Product owner 

There is the "product owner", who is the key representative of the customer, even if he is not 

identical with the client.
1478

 He is responsible for successfully communicating the customer's 

vision and his requirements to the development team.
1479

 He also decides whether a backlog 

entry is completed during a sprint. He creates, organizes and manages the product backlog 

and prioritizes/revises it permanently during the project according to the customer 

requirements. He also participates in all meetings of the development team during each sprint. 

He is appointed by the customer and has access to all relevant stakeholders of the 

customer.
1480

 It is important that his qualifications for handling Scrum projects are clear from 

the beginning.
1481

 The owner needs sufficient freedom in terms of time and expertise to 

perform his tasks and is obliged to react immediately to questions from the development 

team.
1482

 

b). The development team 

The next step is to define the role of the development team.
1483

 This team is responsible for 

the current development work and the delivery of increments within each sprint. It must have 

the necessary competence to work in Scrum projects and be open for members who have 
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experience with coding or testing.
1484

 In most cases, the customer's technicians do not have 

the necessary technical skills to work efficiently. In addition, interference on their part causes 

great legal difficulties in establishing a clear allocation of risks and liability between customer 

and developer. Therefore, development teams are often mixed so that all the necessary skills 

are available to deliver the increment. In any case, the contract must specify how the customer 

is involved in the composition of the development team. It is of central importance that the 

agile set of rules and the rituals it contains are communicated to the whole team so that these 

rules are incorporated into the development work on a daily basis. If the parties are unable to 

commit to a team within a specified time, it must be possible to terminate the contract without 

liability risks. It must also be regulated that each member of the development team is fully 

involved in the project during the duration of the project and cannot be dismissed without 

prior written consent of the customer. 

 

c). Scrum Master 

The role of the program master or scrum master still remains. He has the actual key role in the 

project; his tasks are similar to those of a coach. He ensures that the development team and 

the owner of the product work together cooperatively according to the project plan.
1485

 He is 

not a product coordinator, but only supports the owner of the product and the development 

team.
1486

 Contractually, it is possible to remove the Scrum Master from the development team 

or to involve a third party independent of the customer or the developer.
1487

 Key tasks of the 

Scrum Master have to be regulated in the contract and the independence of the Scrum Master 

as well as the availability during the project period has to be ensured. 

 

4. the product vision 

Only the product vision is described as a starting question. In the accompanying statement the 

superordinate purposes and goals of the project are described. A corresponding document 

therefore belongs in any case at least in the development contract. This should not be 
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confused with the product backlog, namely a description of the requirements to be developed. 

Here, individual requirements are prioritized according to importance.
1488

 

The individual characteristics of the program to be developed are described, its economic 

importance is estimated, as well as the time required. Then a priority is set for each task. User 

stories often arise as follows: "As a user, I want feature X, so I have advantage Y." The goal 

is to keep the description short. The priorities must be described as clearly as possible and are 

regularly reviewed by the product owner. An estimated 5-10% of a sprint should be used to 

jointly redefine the product backlog. Since product backlog items often have different levels 

of complexity, estimation units must be found. Normally, sprints are therefore always the 

same length and therefore the same price. However, different numbers of backlog entries are 

processed depending on the effort involved. Experience shows that development teams 

(assuming continuity of personnel) are also faster and can process more later than at the 

beginning. It is advisable to develop and discuss the product backlog in an initial workshop 

between the product owner and the development team. The initial product backlog should 

then be used by the development team to provide the product owner with an estimate of the 

effort required (see below). According to the contract, the estimate is made with reasonable 

care and on the basis of fair assumptions. When the cost estimate is complete, the product 

owner should be required to prioritize each task based on effort and business value. The 

parties should be obliged to regularly redefine the product backlog during a sprint in a 

workshop, if necessary. The Product Owner is also free to change the Product Backlog at any 

time. Exceptions are unilateral changes to the cost estimate or the priority areas during a 

Sprint. 

It is questionable whether the application of §§ 313-315 BGB is helpful. Here, too much 

emphasis is placed on the unilateral determination of performance by one of the parties and/or 

according to equity. Thus, in a contract according to § 313 BGB too little communication is 

made, but rather a one-sided determination is made. Lawyers should be as flexible as possible 

in order not to suffocate an agile project in legal constraints from the outset. However, as will 

be shown below, it should be noted that the modalities of pricing, especially in relation to 

acceptance, should be more precisely regulated.  

It is very unpleasant for the customer that he apparently has to take a blank check for the 

project costs. Therefore, a system of targets must be included in the contract. Price models 
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include a fixed price per user story.
1489

 There is a conflict between the need for clear 

descriptions of the service and flexibility in agile projects. It is recommended that the price 

payment be tied to the achievement of certain software functionalities, which can be 

determined using function point analysis, for example.
1490

 It is important to clearly define the 

initial requirement and to follow a checkpoint phase in which, after initial implementation, 

decisions are made on the further implementation of the overall project. Only then can fixed 

prices and acceptances be contractually binding.
1491

 For complex projects, a specification 

phase can also be provided for after the project application phase and before the offer phase, 

which leads to an advance specification and thus more realistic fixed prices.
1492

 Similarly, 

planning via a feasibility study followed by a contract phase is similar; the feasibility study 

(so-called Sprint Zero) can usefully be located in service contract law, while all other 

solutions are oriented as a contract for work and services. 

It is recommended that a product description is provided, which includes a detailed 

description of the functions and design of the finished product and shows how the finished 

product is consistent with the product vision. The product vision should be open to comments 

and change requests from the customer and be linked to a dispute resolution mechanism. The 

legal warranty includes the freedom of the product from defects and the compatibility with the 

product description. The warranty and liability are limited in time; the use of open source 

software and virus protection would also have to be clarified. 

 

5 The sprint process 

The parties determine the duration of sprints, usually as a very short period of time (two to 

four weeks). This definition of duration should not be changed, even if the progress of the 

project is out of scope. Unfinished work should better be re-evaluated in a product backlog 

and prioritized.  

Every sprint typically has three types of meetings. At the beginning of the sprint is the 

planning meeting between product owner, development teams and the Scrum Master. The 
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Product Owner will explain to the development team which points have a high priority in the 

current sprint and which goals and business contexts are connected to each point. The 

development team will then determine which particularly important goals are developed 

during the current sprint. After this meeting, a sprint backlog will be created by the 

development team, breaking down the overall task into individual tasks and determining the 

effort required for each individual task. Then there are short daily meetings of the 

development team (so called daily scrums) where it is described which work has been 

completed by which member of the development team and which one is currently pending. 

Also discussed are emerging obstacles to completing the work. At the same time the cost 

estimates are updated. A sprint chart is recommended, which shows the cost estimate for the 

individual module in the context of the overall cost estimate. Finally, there is a Sprint Review 

Meeting. Here it is important to record the goals achieved. In this respect, a definition of done 

is required (see below). 

Contracts should specify the progress of the sprint process, so that the development teams are 

obliged to determine how many key elements can be developed in the current sprint. The 

customer is obliged to acknowledge the agreed tasks in the sprint. It is also determined how 

the sprint backlog is updated, depending on planning meetings. The development team is 

committed to implementing the planned improvements in the next sprint. The sprint process 

continues until the project is completed or the contract is terminated. There is controversy 

over whether the result of the sprint process should be considered contractually binding. In 

our view, when you have backlog entries for a sprint, including the definition of done, we're 

dealing with elements of a contract for work. This then leads to the problem that backlog 

entries that were not reached but agreed upon would normally have to be processed in the 

next sprint without additional compensation, which is difficult for teams in practice. 

 

6. definition of Done, prices and warranty 

Acceptance is of central importance in the law on contracts for work and services, including 

 the concretization to the accepted work, 

 the loss of the right to new production, 

 the transition from claims for performance to warranty claims, 

 the due date of the remuneration (§ 641 BGB), 

 the transfer of the risk of remuneration (§§ 644, 645 BGB), 

 the start of the limitation period for warranty claims (§ 634a para. 2 BGB),  

 the exclusion of known defects that are not reserved (§ 640 para. 2 BGB). 
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Acceptance of "the work produced in accordance with the contract" is understood to mean the 

physical acceptance by way of transfer of possession, combined with the declaration of the 

customer that he accepts the work as the main item after performance in accordance with the 

contract.
1493

 In extension to delivery within the meaning of § 438 para. 2 BGB (German Civil 

Code), acceptance requires an express or tacit approval of the performance as essentially in 

accordance with the contract.
1494

 In the past, it was disputed whether software was even 

capable of being accepted.
1495

 Today, however, this is generally affirmed.
1496

 In the case of 

computer services, approval requires the possibility of examining the software, i.e. its 

complete and proper delivery. The prerequisite is an approval by the buyer, because only then 

the customer can check the "fit".
1497

 A work certificate with the note "System handed over in 

order" is not sufficient.
1498

 Acceptance should be regulated as clearly as possible in the 

contract, in particular to clearly settle disputes about the commencement of the warranty and 

compensation obligations.
1499

 

The implied acceptance is permissible and includes a behaviour supported by the will of the 

client, by which the client expresses that he considers the work to be essentially in accordance 

with the contract.
1500

 If the parties agree on a formal acceptance, this must always take place. 

Only in very narrow exceptional cases is the implied cancellation of the formal acceptance to 

be assumed. An implied cancellation of the formal acceptance requirement is out of the 

question if the client sends a comprehensive request for rectification of defects to the 

contractor in due time after the object has been referred to, with the remark that nothing 

stands in the way of a formal acceptance after rectification of these defects.
1501

 It is therefore a 

misconception that the mere productive implementation of software applications is already 

fake acceptance. 

A conclusive decrease is e.g. 

 the intended use,
1502

 

 the use of the work without complaint, 
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 the unconditional payment of the remuneration for work,
1503

 

 the retention of the amount for defects complained about during the final discussion.
1504

 

The implied acceptance can be that the customer does not give notice of defects after 

completion of the service, receipt of the completed work and expiry of an inspection period of 

six months.
1505

 If the performance is only partially performed and contrary to the contract, an 

implied acceptance shall not be considered.
1506

 Nor does a termination of the contract 

constitute an implied acceptance.
1507

 Likewise, the use of the software "under pressure" 

cannot be regarded as tacit acceptance. Payments on account shall likewise not constitute an 

implied acceptance. Accordingly, the unconditional payment of a (partial) invoice for an 

additional service does not contain any statement by the client that at the same time the client 

wishes to dispute the existence of the fulfilled claims as a whole or in individual 

relationships.
1508

 Advance payments are down payments with regard to the claim for 

remuneration for the entire work. After termination of the contract, the Contractor shall finally 

settle the accounts for his services. This obligation follows from the agreement on provisional 

payments and exists regardless of whether it is expressly regulated in the contract.
1509

 

It is also conceivable to divide the acceptance into partial acceptances. Partial acceptances can 

be agreed upon, as far as they are independently assessable parts of the overall performance. 

A software developer can only demand an acceptance in parts on the basis of a corresponding 

agreement.
1510

 This agreement must be unambiguous.
1511

 

Of particular importance here is the reform of the building contract law as of January 1, 2018, 

which will also benefit agile projects in software development. The aim is to speed up the 

acceptance procedure with regard to a rapid inflow of the remuneration to the contractor and 

thus to create legal certainty with regard to the remuneration in accordance with § 640 (1) 

BGB.
1512

 Thus, the currently valid fiction of acceptance according to § 640 para. 1 sentence 3 

BGB, which presupposes non-acceptance within a certain period despite the obligation to do 

so, is to be modified. The fiction of acceptance thus already occurs if the customer does not 
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refuse acceptance within the set period of time, stating a defect. In contrast to § 640 BGB 

(German Civil Code), the customer is now required to react actively to a request for 

acceptance in order to avoid the occurrence of the fiction of acceptance, combined with a 

reversal of the burden of proof. Otherwise, acceptance shall be deemed to have been granted, 

even if there are actually significant defects. 

The new version changes two main details. Firstly, the completion of the work becomes a 

prerequisite for setting a reasonable deadline for acceptance in order to avoid abuse of the 

acceptance function by premature delivery of the work.
1513

 And secondly, the Contractor can 

bring about the acceptance himself from § 640 para. 2 BGB n.F. by setting a deadline after 

completion of the work and the Customer does not refuse acceptance by stating "at least one 

defect". The change to the wording of at least one "defect" only resulted as a proposal for 

amendment from the relevant technical committees at the last second of the Bundestag 

deliberations.
1514

 This is very much in keeping with an agile project, as the customer is now 

required to report any defects seen in the project as early as possible and discuss them with 

the project team. The customer can prevent a unilateral inducement of the acceptance by 

refusing the acceptance by stating any defect, even an insignificant one, whereby the actual 

existence of the defect is initially completely irrelevant for the acceptance (§ 640 para. 2 

sentence 1 BGB n.F.).
1515

 

 

7. termination 

The advantage of agile development is that the customer is not bound to long delivery cycles 

and receives flexible products that are technically scalable at short notice. The production 

components are functional after the sprints. However, the customer should have the option to 

leave the project after each completion of a project step. For this, measurable knock-out 

criteria must be defined and it must be regulated how knock-out criteria are dealt with during 

the course of the project.
1516

 It is questionable whether this right should also be given to the 

developer, since the developer could then simply stop working in the middle of the project. 

The risk of insolvency should also be regulated. Furthermore a termination management is 

necessary. The fate of payments already made should also be contractually determined. 

Finally, it is worth looking at a dispute resolution mechanism, as it is usually not worthwhile 

                                                 

 
1513

 Langen, NZBau 2015, 658, 659. 
1514

 The draft of the Federal Government still speaks of "deficiencies" in the majority. 
1515

 Kimpel, NZBau 2016, 734, 734.  
1516

 Bergsmann, Requirements Engineering for Agile Software Development, 2014, p. 236f.. 



337 

to take such cases to a state court. However, the questions that arise in this context are so 

complex that it is not possible to discuss them in depth in the context of this article. 

In the context of the termination, the previous termination option under § 649 BGB is 

extended by the option of termination for good cause under § 648a BGB n.F. The provision 

repeats in large parts § 314 BGB. Termination may be effected without notice and good cause 

already exists if a contractual partner cannot reasonably be expected to continue the 

contractual relationship until the completion of the work, taking into account all 

circumstances of the individual case.
1517

 This is intended to recognise the possibility of 

extraordinary termination, which has hitherto been based on judicial law, and thus to provide 

legal certainty in practice. The draft refrains from a special termination event of insolvency, 

as regulated in §§ 8, 9 VOB/B: It is true that an insolvent entrepreneur proves to be unreliable 

and inefficient. However, in individual cases, such as in the "protective shielding procedure" 

pursuant to section 270 InsO, there is, exceptionally, no important reason for termination.
1518

 

Ultimately, this means that every software development contract is regarded as a long-term 

contract that comes close to a continuing obligation. 

A real novelty, especially for agile projects, is the partial termination provided for in § 648a 

para. 2 BGB n.F., which refers to a "part of the service that can be delimited according to the 

contract". In contrast to § 8 (3) VOB/B, this does not focus on the hurdle of the "self-

contained part of a service", so that a clear distinction can be made between services that have 

been performed and those that still have to be performed.
1519

 In the case of partial termination, 

it seems to make sense to assess the delimitable services according to the criteria laid down in 

the contract.
1520

 For the IT scene, this results in the need to divide projects more clearly into 

self-contained units. Only if the parties take the trouble to define self-contained partial 

acceptance steps can they provide for partial termination options in the contract anew in their 

mutual interest. For the justice system, too, there is no need to always think about the failure 

of the overall project when it comes to IT projects. 

The obligation to cooperate in determining the level of performance resulting from § 648a 

para. 4 BGB n.F. is also an important innovation in this context. If one of the parties violates 

this obligation to cooperate by refusing to do so or by failing to appear on a date fixed within 

a reasonable period of time, the burden of proof pursuant to § 648a para. 4 sentence 2 BGB 
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n.F. shall pass to this party, unless it is not responsible for its absence and informs the other 

party thereof without delay.
1521

 This is intended to create an incentive to cooperate in 

determining the quantitative assessment of the services rendered up to the time of termination 

in order to prevent a subsequent dispute about the exact scope of the services.
1522

 

According to § 648a Abs. 4 BGB n.F. the first steps are marked out for a transition and 

termination management. However, the question is how the obligations regulated there can 

ever be enforced. An exception to the exception is also provided for again if the absent party 

was not responsible for the absence on the date
1523

 and the corresponding circumstance was 

immediately
1524

 notified to the other party. The wording is not entirely clear here. § Section 

648a (4) of the Civil Code, as amended, mentions two circumstances for the reversal of the 

burden of proof, namely the refusal to cooperate or the absence at a date set by the other 

contracting party for the determination of the state of performance. The exception to the 

exception is only to apply if the contracting party "stays away" as a result of a circumstance 

for which it is not responsible. The exception in sentence 3 refers according to its meaning 

and purpose only to the agreed and appropriately set date. The refusal to agree on a date shall 

not be equated with the refusal to make a determination. The other party to the contract still 

has the possibility of setting a reasonable period of time for the determination. In addition to 

the refusal of the determination of the level of performance, a refusal of the determination is 

possible. A contracting party is deprived of the possibility of determining the level of 

performance (e.g. by a prohibition to enter the property). In addition to the reversal of the 

burden of proof, this results in a claim for damages due to positive breach of contract of 

subsequent cooperation obligations under §§ 241, 280 et seq. BGB.
1525

 

Ultimately, this means that structures of the VOB/B will be incorporated into the general law 

on contracts for work and services. However, § 648a BGB n.F. goes beyond the VOB/B, as 

the latter is only applicable to determine the "condition of parts of the performance", "if these 

parts of the performance are withdrawn from inspection and determination by further 

execution". The VOB/B is concerned, for example, with determinations regarding fire 
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protection devices that cannot be inspected in shafts and ceiling areas that are closed later.
1526

 

In essence, the determination of the performance condition is not necessarily linked to the 

question of defects; it is essentially only a determination with reference to the "condition" and 

thus a purely objective determination of the performance.
1527

 It can also include a 

determination of freedom from defects, which is not necessarily the case conceptually. There 

is agreement in the VOB (German Construction Contract Procedures) literature that the pure 

determination of condition does not include a partial acceptance by legal transaction and is 

therefore not linked to the general effects of a (partial) acceptance.
1528

 

As a result of the finding, the person who wishes to invoke a different, divergent level of 

performance could bear the burden of proof and demonstration. In § 648a para. 4 BGB n.F. it 

is added that the burden of proof is not only transferred after joint determination, but already 

when the refusal to determine or the absence of the date is made.
1529

 

 

8. conclusion 

Agile programming is, to a certain extent, a counterpoint to the legally pre-planned project 

design. As little law as possible, as much law as necessary. This can only be the motto for a 

well designed agile project. The new building contract law is very much in line with the trend 

towards agile projects, in that it virtually calls for projects to be planned and awarded in 

completed subunits and, accordingly, for partial acceptance. 
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Chapter Five: Software Rental 

 

Literature: 

Karger, Software-Miete, in: Redeker (ed.), Handbuch der IT-Verträge, loose-leaf, ch. 1.9; 

Redeker, IT-Recht, 6th ed., Munich 2017, margin no. 596 ff; Redeker: Software - ein 

besonderes Gut, NJOZ 2008, 2917; Schneider, Handbuch des EDV-Rechts, 4th ed, Cologne 

2009, Chapter J IV; Härting/Folmayer, Purchase or rent of business software - decision-

making in small and medium-sized enterprises, BC 2008, 202. 

 

In the software sector, it is quite possible to rent out software in addition to purchase and 

work contracts. It can be assumed that any temporary transfer of rights to use software can 

be regarded as a rental contract or legal lease. Moreover, the law of tenancy plays a role for 

software leasing. For the user of software, the leasing solution has the advantage that leasing 

payments are tax deductible as operating expenses. Furthermore, leasing is balance sheet-

neutral, so that investments via leasing do not lead to a deterioration within the balance sheet 

(see below 6. chapter). Software leasing also plays a role in the area of Application Service 

Providing and Cloud Computing (see below 8. Chapter, p. 338).
1530

 

I. Applicable provisions for rental agreements 

The application of lease law is already opposed by the fact that there is generally no right to 

draw fruit in favour of the user of software. The granting of an economic exploitation right of 

the software within the meaning of the copyright law is typically not intended by the software 

producers.
1531

 

Pre-printed, commercially available rental agreements are the typical application of the law on 

general terms and conditions. These form rental agreements are particularly common for 
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software rental. Pre-formulated contract texts are predominantly used here, which are used as 

AGB in the sense of § 305 para. 1 BGB of the content control according to §§ 307 ff. BGB 

are subject to content control. If the parties are referred to as buyer and seller in a product 

certificate for an EDP configuration, the individual agreement "rental/leasing" should not 

prevent the acceptance of a purchase contract; this individual agreement should rather be 

regarded as a financing arrangement according to which the purchase price was deferred until 

the end of the year and the buyer should pay "rent" in return.
1532

 

II. limitation of warranty 

The lessor must keep the object in a usable condition during the rental period. This also 

applies, for example, in the event that regulations change subsequently and the program has to 

be adapted accordingly. It is true that in some jurisdictions the existence of a defect is denied 

in such a case.
1533

 However, such a subsequent reason for the unusability of an EDP system 

also constitutes a defect. 

It is in line with the usual contractual design, also in the case of IT rental agreements, that the 

landlord attempts to limit his warranty for material and legal defects of the leased object as 

far as possible in pre-formulated standard contracts. It is questionable whether and to what 

extent such a limitation is permissible. 

1. confirmation as "in accordance with the contract 

Frequently, rental agreements contain clauses in which the lessee of software confirms that 

the item is in accordance with the contract: "The lessee is aware of the essential 

functionalities of the computer program provided. He acknowledges them as proper, 

appropriate and suitable for use in accordance with the contract.
1534

 Through these clauses, the 

user attempts to completely exclude his warranty from § 536 BGB for existing software 

defects by having the existing defects confirmed as being in accordance with the contract. 

a) §§ 308, 309 BGB 

The effectiveness of such clauses is determined - apart from the special regulations on 

residential rental in § 536 para. 4 BGB - according to §§ 308, 309 BGB. In contrast to the law 
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on sales, warranty restrictions in rental agreements are not already inadmissible according to § 

309 No. 8b BGB, since this provision, like the predecessor provision of § 11 No. 10 AGBG, 

is not applicable to rental agreements.
1535

 However, a clause in which the lessee's knowledge 

of the defective condition of the leased property and its recognition as being in accordance 

with the contract is assumed to constitute an inadmissible reversal of the burden of proof 

within the meaning of § 309 No. 12 BGB. According to § 536b BGB, the lessee is not entitled 

to warranty rights if he was aware of existing defects at the time of conclusion of the contract. 

The landlord bears the burden of proof for the knowledge of the tenant.
1536

 A clause in which 

the tenant's knowledge of all existing defects is faked as a lump sum therefore constitutes an 

inadmissible change in the burden of proof to the disadvantage of the tenant. 

However, it is permissible and advisable to list existing software defects explicitly in the 

contract, as the lessee then gains actual knowledge of the specific defects through the 

conclusion of the contract, which excludes warranty claims (due to these defects) according to 

§ 536b p. 1 BGB. It is also sufficient to state that the software provided is a beta version, as 

this makes it clear to the user that certain risks of use are commonplace. 

b) § 307 BGB 

In the case of software rental agreements with entrepreneurs, § 309 BGB is not applicable. 

Reversal of the burden of proof clauses and confirmations of facts between entrepreneurs are, 

however, subject to the content control of § 307 BGB. According to this, a blanket clause 

according to which the entrepreneur declares that he is aware of the software defects is also 

invalid in the entrepreneurial sector.
1537

 Therefore, a provision in which the lessee certifies 

that the leased object is free of defects is also inadmissible in rental contracts with 

entrepreneurs: "The lessee confirms the contractual conformity of the leased object upon 

conclusion of the contract. 

2. exclusion of warranty 

In contrast to the law of sale, tenancy law, which lacks a regulation corresponding to §§ 444, 

475 BGB, generally allows an individual contractual exclusion of warranty for defects of 

the rental object.
1538
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In general terms and conditions, the limit of § 307 para. 1 BGB must be observed both in 

relation to consumers and in the commercial sector. According to this, the exclusion of 

warranty may not lead to the lessee of IT products being rendered without rights. A complete 

release of the lessor from the warranty for defects under the lease agreement, e.g. by means of 

a clause such as "The lessee shall have any defects in the software remedied at his own 

expense; a reduction of the rent due to defects is excluded" is contrary to the statutory model 

of § 536 BGB and thus constitutes an unreasonable disadvantage within the meaning of § 307 

para. 2 no. 1 BGB. An exception to this are IT leasing contracts, in which the lessee is not 

defenceless despite the defectiveness of the leased goods due to an exclusion of warranty in 

favour of the lessor, if the lessor directly and unconditionally assigns to him the (purchase 

law) warranty claims against the supplier.
1539

 

According to § 307 Paragraph 2 No. 2 of the German Civil Code (BGB), an unreasonable 

disadvantage to the tenant may also be that the purpose of the rental agreement is jeopardised 

by the limitation of the warranty for defects. Clauses that exclude the warranty for all defects 

as a lump sum are contrary to the purpose of the contract, as they also cover defects that 

prevent the intended use of the rental object.
1540

 

A complete exclusion of warranty rights by AGB is also considered a violation of § 307 para. 

2 no. 1 BGB (German Civil Code) in tenancy law. However, with regard to the right to 

reduction, it should be permissible to refer the person entitled to reduction to his claims from 

the right of enrichment with regard to the rent paid in excess.
1541

 The tenant's right to have the 

defects rectified (§ 535 BGB) must also be observed. In addition, there is the right to self-

execution known from the law on contracts for work and services, in cases of delay in 

rectifying defects. Like the law on contracts for work and services, the BGB also provides for 

a right of self-remedy for rental contracts: If the landlord is in default with the remedy of the 

defect, the tenant may remedy the defect himself and demand reimbursement of the necessary 

expenses from the landlord (§ 536a para. 2 no. 1 BGB). Furthermore, the lessee of software is 

entitled to a right of termination according to § 543 para. 2 no. 1 BGB if considerable defects 

are not remedied despite determination and corresponding threat. 
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III. claims for damages 

Just like the law on sales, tenancy law distinguishes between warranty claims and claims 

for damages. According to § 536a para. 1 BGB, the landlord is liable for initial defects 

regardless of fault and for subsequent defects if he is responsible for them. § 536a para. 1 

BGB is therefore lex specialis for claims for damages due to material and legal defects to the 

regulation of § 280 para. 1 BGB. The liability does not include responsibility for damages in 

connection with hacker attacks on a rented telephone system, for example.
1542

 Contractual 

liability for damage in connection with hacker attacks on a rented telephone system does not 

result from the agreed obligation to keep the system operational and the Lessor's obligation to 

eliminate program errors and all malfunctions caused by natural wear and tear during proper 

use at his own expense. 
1543

 Nor does the contractual provision to maintain the system in a 

trouble-free operating state entail any obligation on the part of the Lessor to increase 

protection against hacker attacks on his own initiative.
1544

 

The liability of the landlord from § 536a BGB is in principle contractually abdingbar for all 

tenancies. This also applies to form contracts, in which however - as already explained 

elsewhere - the general limit of § 309 No. 7 BGB for exclusions of liability by clause must be 

observed. 

A formally worded clause excluding the lessor's warranty liability for initial defects is 

therefore unobjectionable: "The strict liability of the lessor for initial defects of the software is 

excluded". The
1545

 limitation of this clause to strict liability does not constitute a case of § 

309 No. 7 BGB. Since this exclusion also includes culpable breaches of duty within the 

meaning of § 309 No. 7 BGB, such an undifferentiated exclusion of liability is invalid (§ 307 

BGB in the corporate sector). 

Also important is the obligation to return the goods under § 546 para. 1 BGB. The lessee of 

software is obliged to return the computer programs after termination of the lease. First of all, 

the technical problem must be considered that it is not possible to return software regularly in 

the form of handing over a physical copy. Usually the software is installed on a hard disk.
1546

 

A return of these installation copies is regularly ruled out. Instead, a corresponding obligation 
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to delete results from § 546 para. 1 BGB. However, in the technical field, deletion by pressing 

the DEL key is not enough. The DEL key only deletes the stored contents in the index line. 

Deletion actually requires a reformatting of the hard disk, which as such is very costly and 

may be disproportionate. For this reason, it is probably assumed in practice that the obligation 

to return the software under § 546 Para. 1 BGB is fulfilled by returning physical copies and 

making an affidavit stating that the IT tenant refrains from using the software provided. This 

declaration can also be secured by a corresponding contractual penalty without this colliding 

with the provisions of § 309 No. 6 BGB in terms of the General Terms and Conditions.
1547

 If 

the lessee does not return the software after termination of the lease, the lessee shall in any 

case be obliged as a kind of minimum damage to continue to pay the agreed software lease (§ 

546a para. 1 BGB). Claims for damages remain unaffected in this respect (§ 546a para. 2 

BGB). These claims may arise from the Lessee's delay in returning the software (§§ 286, 280 

para. 2 BGB) as well as from the idea of positive breach of contract (§ 280 para. 1 BGB). In 

addition there is a possible claim for enrichment from § 812 para. 1 p. 1Var. 1 BGB.
1548

 

It is considered effective to link the IT rental with a ban on using equipment from other 

manufacturers.
1549

 In my opinion, however, it is incomprehensible why the lessee should be 

denied the right to use software from other manufacturers. Should a connection with the IT 

equipment of third parties have negative technical consequences, one can assume in favour of 

the lessor a corresponding exclusion in the liability for possible damages. A blanket exclusion 

in connection with third party equipment and third party software would place an excessive 

burden on the lessee, especially in cases where the connection of such equipment does not 

pose any risks to the leased software and its use. 

Chapter Six: Software Leasing 
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Even under the old legal situation, the warranty provisions under tenancy law were also 

applicable to atypical types of contracts similar to tenancy law, since the purpose of the 

contract is the temporary provision of an object against payment. The reform of the law of 

obligations has not changed this. In the software sector, traditional rental contracts have now 

been replaced mainly by IT leasing contracts. These are usually a transfer of use agreement 

under which the lessor procures the leased item, finances it and makes it available to the 

lessee. A temporary transfer of use agreement that can be terminated by the lessee at any time 

is an operating lease, which is assessed according to rental agreement law.
1550

 

In the case of finance leasing, which is characterised by the lessor making a newly acquired 

object available for use against payment until it has been fully or partially amortised, the new 

provision of § 506 BGB must be observed. This provision, which explicitly refers to finance 

leases, replaces the former § 3 No. 1 VerbKrG and declares the provisions on the right of 

revocation and objection enforcement (§§ 358, 359 BGB), the formal requirement of § 492 

(1) BGB, the right of revocation of § 495 BGB and §§ 496-498 BGB to be applicable 

accordingly. In addition, the parties are regularly free in the form of their leasing contracts, 

especially in the B2B constellations typical for software. For example, a contractually 

stipulated minimum contract duration of 42 months was allowed.
1551

 Agreements on the place 

of jurisdiction are permissible in this relationship, also with regard to the supplier acting as 

third party to the contract.
1552

 

The leasing contract, which is generally treated as an atypical leasing contract, differs from 

the leasing contract mainly in that the lessee's warranty claims against the lessor are severely 

restricted or completely excluded and the lessee bears the risk of deterioration and destruction 

of the leasing object himself.
1553

 Depending on the specific terms of the contract, the lessee 

remains obliged to pay the leasing instalments in these cases. A particularly careful separation 

between the individual legal relationships is required if the lessor assigns to the lessee his 

claims against the manufacturer or supplier in respect of the leased asset: In the relationship 

with the supplier, purchase law applies, while the legal relationship between lessor and lessee 

is determined by the content of the leasing contract, which usually combines elements of a 
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lease agreement (with regard to the transfer of use) and a loan agreement (with regard to 

financing) in one contract.
1554

 

If only the hardware is handed over to the Lessee in the case of a leasing agreement for 

hardware and software, the legal consequences are not based on warranty law (§§ 536 ff. 

BGB), but on the provisions on partial performance, including termination in accordance with 

§ 542 BGB.
1555

 This and the demand for redress with the setting of a time limit (§ 542 Para. 1 

p. 2 BGB) must be addressed to the lessor, unless the supplier is authorised to receive them. 

I. Exclusion of warranty under previous law 

According to the previous legal situation, the complete release of the lessor from his liability 

for material defects under the lease agreement was permissible by AGB if the lessee is not 

made without rights in the event of defects in the leased goods, but can assert warranty claims 

under purchase law directly against the lessor's supplier. A
1556

 precondition for this is that the 

Lessor assigns the Lessee the warranty claims against the supplier completely and 

unconditionally,
1557

 which can also be done in the Lessor's GTC: 

"For material defects and defects of title, we assign our claims and rights under purchase law 

against our suppliers to the lessee upon conclusion of the leasing contract. These claims also 

include the right to subsequent performance, withdrawal from the contract, reduction of the 

purchase price as well as to damages and reimbursement of futile expenses. Otherwise, our 

warranty for material defects and defects of title is excluded." 

This so-called assignment construction is neither surprising for the lessee in the B2C sector 

nor in commercial business transactions within the meaning of § 305c para. 1 BGB, nor does 

it constitute an unreasonable disadvantage within the meaning of § 307 BGB.
1558

 It is not 

legally objectionable if the interests of the lessee have been sufficiently taken into account.
1559

 

Consequently, the lessee cannot terminate the leasing contract without notice in the case of 

defective and therefore useless software, analogous to § 543 para. 1, para. 2 p. 1 BGB, 

because of not granting the use of the leasing object, before he has taken legal action against 
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the supplier.
1560

 This shall also apply if, instead of the assignment, an authorisation of the 

lessee within the meaning of § 185 BGB to unconditionally assert warranty claims against the 

supplier in his own name is agreed.
1561

 Furthermore, the Lessor may also reserve the right to 

revoke the assignment in the event that the Lessee does not fulfil his contractual 

obligations.
1562

 

1. sections 474 et seq. BGB 

The strengthening of consumer purchasing rights raises the question of whether it will suffice 

in future to grant a private lessee (only) the warranty rights to which the lessor is entitled vis-

à-vis his supplier. In the relationship between lessor and supplier, this is not normally a 

consumer purchase, so that the special protective provisions of §§ 474 ff. BGB do not apply 

to the supplier contract. Between the lessor and supplier, the limitation of the claim for 

subsequent performance under §§ 437 No. 1, 439 BGB is therefore just as permissible as the 

shortening of the limitation period for warranty claims. The Lessor thus does not acquire any 

warranty rights protected by § 475 BGB, which he can transfer to the Lessee.
1563

 

The private lessee would thus be in a worse position with the assignment construction 

practiced up to now than if the leased goods were purchased directly (by the consumer) from 

the entrepreneur. However, the provision of § 475 BGB is not directly applicable in the 

relationship between lessee and lessor, as the leasing contract is not a purchase contract. The 

prohibition of clauses in § 309 No. 8 BGB is also inapplicable. 

2. SECTION 307 BGB 

Consequently, the hitherto customary assignment construction in form leasing contracts is 

subject to the general content control according to § 307 BGB in both the commercial and 

non-commercial sector. It should be noted that the reform of the law of obligations has 

changed the legal model of the warranty under commercial law, which forms the standard for 

the control of clauses according to § 307 BGB. According to the previous legal situation, 

there was no separate consumer protection in the assignment of the material defect claims 

according to the model of purchase law (as compensation for a formal exclusion of the 
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lessor's warranty under rental law). However, the precondition was that the design of the 

defect rights in the terms of delivery was in line with the legal concept.
1564

 

By strengthening consumer rights in §§ 474 ff. BGB, it could in future no longer be regarded 

as sufficient by the courts if the lessor completely excludes his own warranty for defects 

without at the same time providing the private lessee with the (unrestricted) rights arising 

from the purchase of consumer goods.
1565

 As a result, this would mean that the lessor would 

be obliged to align the warranty claims in relation to the supplier with the purchase of 

consumer goods, or to compensate for the differences between the purchase of business and 

consumer goods by assuming its own warranty towards the lessee. Previous clauses which 

unconditionally refer the lessee to warranty claims against the supplier under exclusion of the 

lessor's warranty, without taking into account the special features of § 475 BGB (German 

Civil Code), would thus be invalid as unreasonable discrimination pursuant to § 307 BGB.
1566

 

This in turn would have the consequence that lessors who do not adapt their general terms and 

conditions to the new legal situation would be subject without restriction to the warranty for 

defects under tenancy law.
1567

 

However, it is not yet foreseeable whether the courts will follow this view of the literature or 

whether they will continue to consider it sufficient if all warranty claims to which the lessor is 

entitled against the supplier are assigned to the lessee (as a consumer), even if these are only 

claims in the B2B sector. The BGH did not expressly discuss the new legal situation, but in 

two rulings it assumed, probably implicitly, that the possibility of exemption from liability 

under rental law with the assignment of effective claims from the purchase contract with the 

supplier was possible.
1568

 This assumption is supported by the fact that separate consumer 

protection was only introduced for the sale of consumer goods, while the warranty provisions 

under tenancy law have remained unchanged despite the consideration of the leasing contract 

in the reform of the law of obligations.
1569

 Until this controversial question is clarified by the 

courts, a cost-benefit analysis should be carried out to examine whether and which protective 

provisions of §§ 474 et seq. BGB are implemented in leasing contracts. In doing so, the 

effects on amortisation should be taken into account in particular: Longer warranty periods 
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and a possible claim for new delivery lead to an increased risk for the lessor if the 

compensation for use (for the use of the defective item) to be paid by him to the seller is not 

compensated by the higher value of the replacement item and the added value remaining at 

the end of the contract.
1570

 

In the case of leasing, a repayment of the purchase price in warranty cases is only possible to 

the extent that payment to the lessor is made Zug and Zug against return of the purchase 

object.
1571

 In this respect, the reverse transaction in the case of IT defects is carried out in the 

relationship between the lessor and supplier. If, however, the purchase contract is reversed, 

the business basis of the leasing contract also lapses with the request for return.
1572

 If a dispute 

arises about the reversal, the limitation period for the leasing instalments is suspended. 

The question of the attribution of a consulting fault is particularly explosive. If the lessee is 

wrongly advised by the supplier, problems arise because there is no contract between the two. 

Nevertheless, various instructions are used here to try to take the lessee's interests into 

account. For example, the supplier has an obligation to release the lessee from his obligations 

under the leasing contract if the IT solution is unusable.
1573

 

It is also unclear what the meaning of a confirmation of acceptance by the lessee is, if this 

declaration is incomplete. If the Lessee signs an incorrect confirmation of delivery without 

having done so, he shall bear the burden of proof with regard to the incompleteness of the 

performance.
1574

 In such cases, claims for damages against the lessee in relation to the lessor 

are also conceivable.
1575

 

Otherwise, the lessor remains commercially obliged to give notice of defects in accordance 

with § 377 HGB even if the lessee is not a merchant.
1576

 In this case it is advisable to include 

an obligation to give notice of defects in the leasing contract. For if the lessor does not inform 

the lessee of the existing obligation to notify the supplier of defects within the scope of the 

assigned claims for defects, the lessor will be liable for damages to the supplier.
1577

 The lessee 
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would then have to fulfil the obligations to give notice of defects pursuant to § 377 HGB 

irrespective of his commercial status.
1578

 

The OLG Hamm
1579

 and later the 
1580

BGH were confronted with the case of a control of 

general terms and conditions in a bundle lease agreement. The contract contained a clause by 

which the lessor reserved the right to withdraw from the leasing contract in the event of the 

failure of the project until a latest completion date set by the lessor himself and to offer the 

leasing customer the goods and services provided and which obliges the leasing customer to 

reimburse prefinancing payments as well as payments made to the supplier and to re-enter 

into the contracts concluded with the supplier in place of the lessor. The Higher Regional 

Court (OLG) of Hamm declared the clause null and void due to a violation of § 307 (1) BGB. 

The customer was de facto rendered without rights, which was a serious violation of the 

equivalence principle. In addition, the obligation to tender the goods violated § 305c para. 1 

BGB. In its appeal, the Federal Court of Justice (BGH) largely endorsed the ruling of the 

Higher Regional Court (OLG) of Hamm. The provision was incompatible with essential basic 

ideas of the tenancy law applicable to finance leases. It is particularly important that only the 

failure of the project is taken into account, without the leasing customer being responsible for 

it. The BGH did not comment on § 305c (1) BGB. 

The Higher Regional Court of Brandenburg had to decide within the framework of a software 

project which had failed due to limited usability and which was also financed via leasing, 

whether an acceptance had been carried out in the knowledge of the defect.
1581

 The court 

classified the contract as a contract for work and services, whereby § 640 BGB applies. In this 

context, a receipt within the meaning of § 368 BGB was considered an acceptance. 

It is therefore evident that very thorough attention must be paid to an appropriate distribution 

of risk between all parties involved in the IT project, so that there are no protracted legal 

disputes if the project fails. 

II. duration of the warranty period 

The minimum warranty period of two years prescribed in Section 475 of the German Civil 

Code for the purchase of consumer goods could be taken into account in leasing contracts 

with consumers for the supply of new goods by means of the following clause: 
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"For material defects and defects of title, we assign our claims and rights under purchase law 

against our suppliers to the lessee upon conclusion of the leasing contract. Otherwise, our 

warranty is excluded, unless the lessee's claims against the supplier are excluded under the 

supplier's terms and conditions of delivery/business because the warranty period for material 

and legal defects is shorter than two years."
1582

 

III. limitation of subsequent performance to the elimination of 

defects 

It is standard contractual practice in leasing agreements to restrict the lessee to a right of 

repair rather than the supply of a replacement item, in order to ensure that the lessor is paid 

back. In the case of the purchase of consumer goods, § 475 of the German Civil Code (BGB) 

prohibits limiting the statutory claim for subsequent performance under §§ 437 No. 1, 439 

Para. 1 BGB (including the right to new delivery) or the right of withdrawal and reduction by 

means of an upstream right of the seller to rectify the defect. The conclusion drawn from this 

in the literature is that corresponding rectification clauses are also inadmissible in leasing 

contracts with consumers, as the lessor must transfer all claims for material defects arising 

from the supplier contract, i.e. including the unrestricted right to subsequent performance, to 

the lessee.
1583

 

However, this view is contradicted by the fact that, according to the warranty provisions of 

the lease agreement, i.e. even if the lessor has given an unlimited warranty for defects of his 

own (as a result of an ineffective exclusion of warranty), the lessee only has a claim to 

rectification of defects in accordance with § 535 Para. 1 Sentence 2 BGB, but no claim to 

new delivery of the leased object.
1584

 An unreasonable disadvantage within the meaning of § 

307 BGB can therefore only be assumed if the Lessee is denied the right to withdraw from the 

leasing contract in the event of failure or if the agreed rectification is unreasonable. A 

corresponding clause in a leasing contract with a consumer concerning the supply of new 

goods could look as follows: 

"Insofar as the assigned claims against the supplier for withdrawal from the contract or 

reduction of the purchase price are dependent on a failed rectification of defects (subsequent 

improvement), the lessee is entitled to extraordinary termination of the leasing contract if the 
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subsequent improvement is unreasonable for the lessee. A claim for new delivery due to 

material defects shall only exist if the supplier's terms of delivery provide for this.". 

IV. Termination 

Finally, it should be noted that, in the event of substantial defects, the lessee's right of 

termination under Section 543 of the German Civil Code (BGB) may not be excluded by 

completely passing on the risk of material and counter-performance to the lessee, even if such 

passing on is part of the typical content of the leasing contract and must therefore be approved 

as reasonable.
1585

 If the (rental law) obligation of the lessee to transfer use is limited to repair 

work, the BGH is of the opinion that a right of termination must be provided for "not 

insignificant damage". A clause according to which the lessee is liable without limitation "for 

loss and damage of any kind" is therefore also ineffective. 
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Seventh chapter: Software maintenance and support contracts 
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The legal nature of service contracts is still unclear. The range of views represented extends 

from the classification as contracts for work,
1586

 rent
15871588

 or service contracts to the 

qualification as sui generis contracts and the consideration as insurance contracts.
1589

 In the 

meantime, the BGH has decided that software maintenance contracts do not constitute rental 

contracts, but are to be treated according to the law on contracts for work and services.
1590

 

However, the Higher Regional Court of Cologne notes that in view of the diverse range of 

services covered by a contract, the application of tenancy law to a subordinate section of the 

service, such as the pure provision of software, does not appear to be excluded. In my 

opinion, "the" service contract does not exist. Rather, a large number of individual services 

must be distinguished, which, however, are provided on the basis of a uniform obligation, the 

general service contract. 

There are different levels of the software maintenance agreement. First there are the basic 

agreements. The basic contracts focus, for example, on the delivery of hardware that is to be 

regarded as a purchase contract. The delivery of "naked" software is also regularly carried out 

within the framework of purchase contracts. By contrast, the delivery of individual software 
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and the adaptation of standard software to the customer's special needs is typical within the 

framework of contracts for work and services. 

On the second level is the general service contract. This is a service contract as a continuing 

obligation, which in essence initially only expresses the general willingness of the care 

company to be there for the needs of the user. Furthermore, the general service contract 

contains an offer from the care company to conclude individual contracts.
1591

 

In this respect, the general service contract refers to the third level contracts, namely the 

individual contracts for individual services. These individual services have completely 

different characteristics. When it comes to individual maintenance and repair, we are dealing 

with a service contract.
1592

 The delivery of updates and upgrades is essentially to be qualified 

as a sales contract. The provision of a service hotline and other forms of consulting are based 

on service contract obligations. 

The assumption of a 24-hour availability guarantee by a company specialising in the 

maintenance of computer software does not violate § 307 BGB according to a decision of the 

OLG Cologne. For it is not evident that such a company would be unreasonably 

disadvantaged by the assumption of this obligation contrary to good faith. Rather, it is 

reasonable and therefore appropriate that a company whose departments working at different 

locations have to communicate with each other must ensure that any system failure is 

remedied in the short term. The maintenance company, as a proven specialist, could also 

assess this risk very precisely when concluding the contract.
1593

 

I. The general service contract 

The general service contract is freely concluded by the parties. A claim to the conclusion of 

such a contract can only be affirmed in accordance with the requirements of cartel law 

(Section 19 (2) GWB and Art. 102 TFEU) if an entrepreneur concludes service contracts and 

refuses to conclude them with an individual user without objective reason. 
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1. principal obligations 

(a) Obligations of the person liable 

Contracts of employment can oblige to services of any kind (§ 611 paragraph 2 BGB). By 

the service contract the entrepreneur commits himself in particular to 

 Keep personnel on call and ready to 

 Standing by, machines. 

The beneficiary's primary claim against the obligated party is the claim for performance of the 

contract of service (Sections 611 (1), 241 (1) of the German Civil Code), which the 

beneficiary can assert by way of an action for performance. However, as a rule, enforcement 

is excluded in accordance with § 888 Para. 3 ZPO. 

With regard to the more detailed specification of the scope of services, scenarios for the 

response times and scope of response are typically defined in maintenance contracts. Such 

scenarios are typically not subject to GTC control, since they concretize main service 

obligations. However, the transparency requirement also applies to the concretization of main 

service obligations. In this respect, the BGH rightly prohibited a clause according to which 

service obligations are only provided within the scope of what is "technically possible". 

The party obligated under a software maintenance agreement with respect to a law firm 

software must, in the event of changes in the statutory provisions, adapt the software to the 

changed provisions and provide a version that runs on the agreed operating system.
1594

 

If in a software maintenance agreement the provision of maintenance services is agreed upon 

in principle by remote maintenance (in particular online), the Lessor can, in the opinion of the 

Cottbus District Court, be charged separately for the cost of an on-site service expressly 

requested by the Lessor.
1595

 

A clause according to which maintenance in the form of servicing is carried out on demand by 

the customer is unproblematic in terms of GTC law.
1596

 If the maintenance is carried out 

poorly and the system as a whole is then in a condition susceptible to faults, this is considered 

to be poor work performance.
1597

 The burden of proof for a deficiency in the maintenance lies 
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with the customer.
1598

 If maintenance is provided on call and a fixed minimum term of the 

maintenance contract, no acceptance is required; acceptance is deemed to be implied.
1599

 A 

separate acceptance is also not required because the maintenance services must be performed 

continuously.
1600

 If a hotline is offered free of charge, information provided by such a hotline 

may nevertheless entail liability for intent and negligence. This applies in particular if the 

provider informs the customer that he is available for further questions.
1601

 

b) § 307 BGB 

The performance owed by the Provider shall be determined by interpreting the contract.  

The content control of §§ 307 ff. BGB extends in accordance with § 307 exp. 3 S 1 BGB only 

to regulations, by which one deviates from legal regulations. As a primary obligation of a 

party to a service agreement, the appropriateness of the remuneration is therefore not subject 

to content control.  

How and when personnel and machines are to be made available is specified by the right of 

direction of the employee. In case of doubt, however, the service is to be provided personally 

by the person obliged to perform the service (§ 613 S 1 BGB). If external service companies 

provide services instead of the obligated party, this does not constitute fulfilment of the 

service contract. The person entitled to services need not put up with another contractual 

partner without permission (§ 415 BGB). The obligated party may agree on the possibility of 

such a change. However, he must observe the limits of the law on general terms and 

conditions. According to this, a provision according to which a third party enters into the 

contractual obligations in service contracts is invalid. An exception only applies if the third 

party is named by name or if the person entitled to service is granted the right to withdraw 

from the contract. However, the period of notice is too long if the user can only terminate the 

contract after one month.
1602

 Even in the case of merchants, a free change is not foreseeable 

within the framework of GTC.
1603

 

However, the transfer of obligations within the framework of subcontracting may be 

permissible. In the literature, however, such an unrestricted possibility of transferring 
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obligations to subcontractors is considered questionable in view of the particular sensitivity of 

the nursing sector.
1604

 

Conversely, in case of doubt, the person entitled to services cannot transfer his or her 

entitlement to the services to third parties (§ 613 p. 2 BGB). In particular, he is prohibited 

from pointing out to the service obligor that his services would no longer be of any use to him 

and that he should therefore work for another company. Also, clauses in purchasing 

conditions, for example, which provide for such a free change, violate GTC law. A transfer of 

the obligations from the care contract to a third party cannot be provided for under GTC 

law.
1605

 c) Duties of the person entitled to service 

The beneficiary must pay for the services. The remuneration can be calculated according to 

performance (§ 614 p. 1 BGB) or time (§ 614 p. 2 BGB). It should again be noted that price 

agreements are not subject to a control of general terms and conditions. An (apparent) 

exception only applies to ancillary price agreements that deal with the way the price is 

calculated. An obligation to pay in advance is ineffective at least if payment is made for one 

year in advance.
1606

 In this context, the guiding principle of service contract law (§ 614 BGB), 

according to which the remuneration is due at the end of the individual time period, must be 

observed. In the literature, it is suggested that at least a quarterly advance payment should be 

considered effective.
1607

 

If a "circle price" is agreed upon for the care, the care company can only charge up to 110 % 

of the circle price for its subsequently higher expenditure.
1608

 Calculation of the lump sum 

owed at the beginning of a calendar year is not permitted under GTC law.
1609

 However, an 

action for advance payment shall be admissible.
1610

 

If the parties to a software maintenance and support contract agree on the regular payment of 

a flat-rate service fee on the first of the respective month, this fee is owed for the permanent 

provision of personnel and material over a longer period of time, irrespective of whether 
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services were actually provided or a certain success was achieved during the corresponding 

period.
1611

 

2. secondary obligations 

In addition to the main performance obligations, secondary obligations (§ 241 para. 2 BGB) 

shall apply. In the event of culpable conduct, a breach of these obligations leads to claims for 

damages under §§ 280 para. 1, 241 para. 2 BGB and, in the pre-contractual area, under §§ 311 

para. 2, 241 para. 2, 280 para. 1 BGB ("c.i.c."). 

The secondary obligations of the obligated party include the obligation to report imminent 

damages. Furthermore, he/she is obliged to provide correct information about important key 

data of the care. This also includes providing information about alternatives, such as the 

possibility of a free update or a sensible upgrade to a different program version.
1612

 Since he 

can learn a wealth of trade secrets within the scope of his duty of care, he is also subject to an 

implicit duty to maintain these trade secrets. This applies in particular in relation to users 

who are subject to official secrecy (§ 203 StGB), above all lawyers and doctors. Furthermore, 

the user has the obligation to set up a proper data backup and to provide documents necessary 

for maintenance and a technically experienced contact person for queries. 

A secondary duty of the person entitled to benefits is to do everything possible to avoid 

damage to life and limb of the care provider. He/she is subject to extensive duties of 

cooperation and information, especially with regard to the realization of the purpose of the 

contract. If the user takes over the obligation for regular data backups in addition to the 

contract, claims for damages against maintenance companies due to data loss are regularly 

excluded. It
1613

 is in dispute whether he is obliged to take over the latest program version. 

It is often a problem for the maintenance company that the user expects maintenance on the 

basis of outdated program versions. Such maintenance can become very time and cost 

intensive over the years. It is therefore understandable that maintenance companies 

contractually oblige the user to always include the latest program version. A difficult question 

is whether high frequencies of updates can be provided for in general terms and conditions as 

an obligation for the customer to take over. With regard to the general interpretation within 

the framework of § 307 para. 1 BGB, one will have to take into account whether the customer 
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still has alternatives, such as resetting the software in case of remaining errors in the new 

version.
1614

 The customer will also have to be given the opportunity to demand maintenance 

on the basis of the old version for a longer period after the release of the new version.
1615

 The 

LG Hamburg
1616

 has now approved corresponding clauses.  

Furthermore, a clause in the general terms and conditions of a software manufacturer is 

effective, according to which the maintenance always refers to the entire stock of the 

customer of the software of the manufacturer, as far as the manufacturer offers maintenance 

for this. This also includes an expansion of the inventory through possible later purchases. 

The software must either be completely maintained by the manufacturer or the maintenance 

must be cancelled ("overall maintenance"). This applies even if the clause further stipulates 

that this provision also covers software of the manufacturer which the customer has obtained 

from third parties and for which the manufacturer offers maintenance. 

II. Non-fulfilment and poor fulfilment 

The service contract law of §§ 611 ff. BGB does not contain any warranty rules of its own 

even after the reform of the law of obligations. Contractual agreements by using pre-

formulated terms and conditions of business that regulate the liability risk for default are 

therefore of central importance in service contract law. The general clause of § 280 para. 1 

BGB, as a regulation of the general law of obligations, also has an effect on service 

disruptions in the area of software maintenance. According to this, the employer has a claim 

to compensation for damages caused by the culpable breach of a contractual main or 

secondary obligation in addition to the continuing claim to performance. However, the law on 

contracts of employment does not provide for an independent reduction of the remuneration. 

The other warranty rights arising from the right of purchase exist in part in analogous 

application, in particular the right to a reduction of the care fee and to withdrawal from the 

contract. 

The reversal of the software maintenance agreement could in individual cases also include the 

underlying software agreement, if the maintenance and software agreement are parts of an 

overall business. It is sufficient for uniformity if only one of the contractual partners has a 

desire for uniformity and this was recognizable to the other partner and approved or at least 
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accepted by the latter. It is not necessary for the acceptance of a uniform legal transaction that 

legal transaction conditions are established. Nor did the agreements have to belong to the 

same legal type of transaction; they could be quite dissimilar in nature. A business unit was 

not excluded even if the same persons did not all participate in the legal transactions. 

A software documentation is defective if it contains a significant number of screen dialogs 

that are not (no longer) up-to-date, do not correspond to the dialogs available in the program 

or are not documented at all, if a table of contents is missing or if it does not enable the user to 

install the software again or on another system if necessary. The maintenance creditor is 

entitled to updated software documentation with every "update" of the software.
1617

 

If the creditor is no longer interested in the performance of the contract of employment due to 

poor performance, section 280 subs. 1, subs. 3 BGB in conjunction with § 281 BGB grants a 

claim for damages instead of performance. In practice, this legal consequence, which among 

other things is aimed at reimbursement of the costs of a service that can still be performed 

through subsequent performance, is likely to
1618

 become relevant above all in service 

contracts in which the service is not provided within the framework of a continuing obligation 

but as a one-off service, e.g. in the case of consultancy services within the framework of a 

mandate relationship (tax consultant, lawyer). In particular, a poor performance is to be 

assumed if the person obligated to perform the service fulfills his or her work duty but 

performs work that is defective.  

In the area of non-performance-related secondary obligations, a breach of duty exists if other 

legal assets and financial interests of the beneficiary are damaged during the (proper) 

provision of the service.
1619

 In the area of company law, for example, this can be assumed in 

the case of repeated violations of a secondary contractual prohibition of competition by a 

partner.
1620

 In this case, if the prerequisites are met, § 280 para. 1, para. 3 BGB in conjunction 

with § 282 BGB grants damages instead of performance. 

In the event of non-fulfilment of maintenance obligations, the user can sue for fulfilment. 

Here there is also the possibility of a substitute performance within the framework of § 887 

ZPO. Furthermore, he can refuse the agreed remuneration (§ 320 para. 1 BGB). If the services 

cannot be made up for, especially due to the lapse of time, this is considered an impossibility. 

In the event of delayed performance, the general rules shall apply to default. 
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III. termination of the service contract 

There are many decisions in case law that deal with the validity of termination declarations in 

service contracts. 

1. ordinary termination 

An employment contract ends with the expiry of the period for which it was concluded (§ 

620 BGB).  

Apart from such fixed-term contracts, the BGB provides for special periods for ordinary 

termination (§ 621 BGB). If the remuneration is calculated according to quarters, the period 

of notice is six weeks for the end of the calendar year (§ 621 No. 4 BGB). It is true that the 

right of ordinary termination is waived.
1621

 However, the user must have a first possibility of 

termination after two years at the latest.
1622

 Tacit renewals may not exceed one year. At the 

expense of the user, a notice period longer than three months cannot be introduced either. 

However, these regulations do not apply in commercial transactions. Here, the respective 

commercial customs and habits must be observed. These may make it appropriate to allow a 

ten-year commitment to a contract.
1623

 

The forfeiture of a right of termination - even an extraordinary one - cannot be assumed 

before two months have elapsed, even in the case of an IT maintenance contract with a 24-

hour availability guarantee. 
1624

In this respect, it must also be taken into account that the 

debtor must have had the opportunity to seek a substitute solution before terminating the 

contract. 

Without an individual contractual agreement on a long-term software maintenance period, 

there is no general obligation of the maintenance company to ensure the agreed services for 

the entire "life cycle" of a sold software.
1625

 In literature and case law, exclusions of 

termination are discussed in rare individual cases, e.g. in the event that the maintenance 

company, in the case of software that is still new and currently being sold on the market, 
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deliberately wants to avoid
1626

 a need for adjustment that was already apparent at the time the 

contract was concluded (conversion to the year 2000, Euro conversion, etc.) or in the event 

that a termination is intended to cause the customer to pay for services that are not owed.
1627

 

However, it is basically the autonomy and responsibility of the contracting parties to negotiate 

a minimum contract period - if desired - independently and freely. Therefore, there can be no 

exclusion of termination rights for the first years under the aspect of good faith.
1628

 

2. termination for good cause (§ 626 BGB) 

According to § 626 BGB, every employment contract can be terminated for good cause. 

This right to extraordinary termination is not transferable.
1629

 A limitation to certain important 

reasons is also inadmissible.
1630

 The same applies to difficulties of termination, such as the 

introduction of a "lump-sum compensation". Only a waiver of this right after its creation is 

effective. 

What is to be regarded as an important reason in IT service contracts is disputed in detail. 

Defective service can - regularly after a warning - lead to termination for good cause, 

especially in the case of frequent poor performance and poor response times. It is doubtful 

whether a termination is also permissible when the user stops using the EDP system. It should 

not be a reason for termination if the user refers to the unreasonableness of new versions. 

Force majeure may in turn justify an extraordinary termination.
1631

 

3. termination due to special trust (§ 627 BGB) 

A special extraordinary right of termination is provided for in § 627 of the German Civil Code 

(BGB) for services which are transferred on the basis of special trust. This right can be 

waived by individual contract. However, whether a clause stands up to content control is 

disputed.
1632
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IV. The individual contracts - The delivery of software updates: 

Contract of sale 

Here it is important to distinguish between program adaptations to a more powerful 

hardware environment on the one hand and software updates for the mere elimination of 

errors on the basis of the existing hardware infrastructure. Typically, maintenance 

contracts only include software updates for error correction, but not additional maintenance 

and error correction measures on site. The program adaptations must be adapted to the 

contractually required hardware. If there is a lack of compatibility of the update with the 

hardware, this constitutes a defect in the maintenance service. Nor may the customer be 

contractually obligated to purchase the software again against payment for each program 

modification.
1633

 If the software maintenance companies no longer wish to carry out a 

program version that is older, they must observe the usual periods for ordinary termination. 

Old errors that are not sufficiently removed by an update will lead to the revival of warranty 

rights. In addition, there is a breach of duty from the maintenance contract (§ 280 BGB). It is 

disputed whether care services must be provided with corresponding documentation; such a 

(tacit) documentation obligation was rejected for the area of hardware maintenance.
1634

 

When delivering software updates, the right of purchase must be observed. Insofar as the 

updates eliminate software defects, the provision of § 308 No. 8 BGB must be observed. 

Subsequent performance must be free of charge, so that it is not permissible to pass on costs 

to the user. The combination of software updates to eliminate defects with program 

adaptations to a more powerful environment, i.e. the combination of warranty and 

improvement program, proves to be problematic. It is still unclear whether in such cases a 

reference to the distinction is necessary in order to put the user in the right light about the 

costs actually incurred. However, updates and new software versions do not always eliminate 

errors, but can also cause new technical problems to arise. In this context, the question arises 

to what extent new errors in defect removal updates trigger new claims for supplementary 

performance with new warranty obligations, how errors in the update affect unchanged parts 

in the originally delivered program copy and how the provision of a new full version within 

the scope of supplementary performance is to be evaluated.
1635

 Rectification of defects by 

means of updates is a so-called combined supplementary performance, which consists of the 
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subsequent delivery, delivery of a new program from the series and rectification of defects in 

the new program.
1636

 Even in the case of successful supplementary performance by delivery 

of an executable program, compensation can be claimed for installation, test and new 

instruction in addition to the performance according to § 280 para. 1 BGB. If more than two 

attempts at subsequent performance fail, the customer may even claim damages pursuant to § 

440 p. 1 BGB to withdraw from the contract.
1637

 If, as a result of the update, new errors occur 

in the originally delivered program copy, the causes of which did not exist prior to or at the 

time of the transfer of risk in accordance with § 446 BGB, no warranty law but the general 

law on disruption of performance shall apply. If new defects adhere to the subsequently 

delivered program, the new transfer also triggers new warranty rights. Effects of errors in the 

program part not covered by the update and therefore unchanged, fall under the warranty law 

as a new, subsequently delivered cause of defect, just as the subsequently delivered error 

itself.
1638

 In principle, a new full version with a higher, error-corrected version number can 

also be provided as a subsequent delivery if there are no significant disadvantages compared 

to the old version and the subsequent delivery is completely free of charge. A kind of 

deduction "new for old" does not take place. If the new version itself is again defective, the 

transfer also gives rise to warranty rights.
1639

 

V. Repair/full maintenance: Contract for work 

1. delimitation AÜG 

Temporary employment - often also referred to as a temporary employment relationship - is 

when a self-employed entrepreneur (lender) "lends" an employee (temporary worker), with 

whom he has concluded an employment contract, to another entrepreneur (hirer) on an 

occasional or short-term basis. Pursuant to § 1, Subsection 1, AÜG, a temporary employment 

contract exists if the employee is provided by his contractual employer to a third party to 

perform work within the scope of his economic activity. Thus, at least three parties are 

required. The relationship under the law of obligations between the lender and the hirer is 

referred to as a temporary employment contract.
1640

 The hirer acquires the right derived from 

the employer, i.e. the lender, to demand that the temporary employee perform the work to be 
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carried out in order to fulfil the contract of assignment and to be able to specify this in more 

detail by means of detailed instructions (right of direction).
1641

 The employment relationship 

between the lender and the temporary worker continues, i.e. the lender owes the remuneration, 

continued payment of remuneration in the event of holiday and illness, etc.  

According to Section 1, Paragraph 1, Sentence 1, the German Act on the Provision of 

Temporary Workers applies only to the provision of temporary workers within the framework 

of economic activity. It covers any trade in which goods or services are offered on a specific 

market.
1642

 In the previous version of the law, which was valid until December 2011, 

commercial activity, i.e. activity with the intention of making a profit, was still required. This 

objective is no longer required. A contract between an employer and a third party is not a 

temporary employment contract within the meaning of the Act on Temporary Employment if 

the contract between the employer and the third party is a contract for services or work.
1643

 If 

the entrepreneur organises the actions necessary to achieve economic success himself, he 

remains responsible for the performance of the services provided for in the contract with the 

third party or for the creation of the work contractually owed to the third party. If he uses the 

employees subject to his instructions as vicarious agents, this constitutes a contract of service 

or work. If, however, the content of the contract leaves it up to the third party in whose area 

the workers are to be employed to decide how and when to use the workers for which work, 

this is called a temporary employment contract.
1644

 If, in order to justify a dismissal for 

operational reasons, the employer invokes the loss of the job by subcontracting the work 

previously performed by the dismissed employee, a replacement dismissal that does not 

justify the dismissal exists if the subcontracting is not performed independently by the third 

party, but the third party is integrated into the work operations of the (dismissing) employer. 

1645
 If the external service is not carried out in its own operational organisation, but according 

to the operational specifications of the (terminating) employer, there is regularly a concealed 

supply of temporary workers which cannot justify a dismissal for operational reasons.
1646

 

If an employee is employed by his employer on the basis of a contract for work and services 

in the business of another company and if the instructions of the person ordering the work are 

                                                 

 
1641

 Hamann, in: Schüren, Arbeitnehmerüberlassungsgesetz - Commentary, 5th ed. 2018, § 1 marginal no. 71. 
1642

 Kalb, in: Henssler/Willemsen/Kalb, Labour Law Commentary, 9th ed. 2020, § 1 AÜG marginal no. 32. 
1643

 See also LAG Rheinland-Pfalz, Urt. v. 17.10.1991, BB Supplement 10/1992, 11. 
1644

 See also LAG Sachsen-Anhalt, decision of 2.8.2005 - 8 TaBV 33/04 (on the comparable question of the 

classification of foreign employees under § 98 BetrVG) = AE 2006, 285. 
1645

 LAG Berlin-Brandenburg, Urt. v. 5.3.2013 - 12 Sa 1624/12, NZA-RR 2013, 466. 
1646

 LAG Berlin-Brandenburg, Urt. v. 5.3.2013 - 12 Sa 1624/12, NZA-RR 2013, 466. 



367 

only occasionally given by the person ordering the work and deviate from the normal course 

of the day, this does not lead to the assumption of an unauthorised supply of temporary 

workers.
1647

 According to the consistent case law of the BAG, not every third-party 

employment of labour is a temporary employment agency within the meaning of the AÜG. 

Rather, it is characterized by a specific form of the contractual relationships between the 

lender and the user on the one hand (the temporary employment contract) and between the 

lender and the employee on the other hand (the temporary employment contract), and by the 

absence of an employment relationship between the employee and the user.
1648

 The necessary 

content of a temporary employment contract is the obligation of the lender towards the hirer 

to place workers at the disposal of the hirer in order to promote the latter's business 

purposes.
1649

 His contractual obligation towards the hirer ends when he has selected the 

employee and placed him at the disposal of the hirer. 

In contrast, a contract for work and services involves one entrepreneur working for another. 

The contractor organizes the actions necessary to achieve economic success according to his 

own operational requirements and remains responsible to the third party company for the 

performance of the services provided for in the contract or for the production of the work 

owed. The employees employed to execute the contract for work are subject to the 

instructions of the entrepreneur and are his vicarious agents. However, the Purchaser may, as 

follows from § 645, para. 1, sentence 1 of the German Civil Code (BGB), give instructions to 

the Contractor himself or his vicarious agents for the execution of the work. Such contracts 

for work and services - just like contracts of employment - are not covered by the Law on the 

Provision of Temporary Workers.
1650

 

When differentiating between instructions under labor law and those under a contract for 

work and services, it must be taken into account that the instructions of the Party Ordering the 

work and services are objectively limited to the specific work. If there is no definable work 

which can be attributed to the contractor as his own performance and which can be accepted, 

this points to the provision of temporary workers, because the customer then determines the 

                                                 

 
1647

 LAG Düsseldorf, Urt. v. 27 August 2007 - 17 Sa 270/07, NJOZ 2008, 1103 = LAG § 10 AÜG No. 4 = 

EzAÜG  § 10 AÜG Fiction No. 119; LAG Baden-Württemberg, judgement of 1 August 2013 - 2 Sa 6/13. 
1648

 BAG, Judgment of the Court May 24, 2006 - 7 AZR 365/05; BAG, judgment of March 19, 2003 - 7 AZR 

267/02, AP AÜG § 13 no. 4 = BeckRS 2003, 41314; BAG, judgment of March 19, 2003. 3. 12. 1997 - 7 

AZR 764/96, BAGE 87, 186 = NZA 1998, 876 = NJW 1998, 3374 L = AP AÜG § 1 No. 24. 
1649

 BAG, Judgment of the Court 3. 12. 1997 - 7 AZR 764/96, BAGE 87, 186 = NZA 1998, 876 = NJW 1998, 

3374 L = AP AÜG § 1 No. 24. 
1650

 BAG, Judgment of the Court 3. 12. 1997 - 7 AZR 764/96, BAGE 87, 186 = NZA 1998, 876 = NJW 1998, 

3374 L = AP AÜG § 1 No. 24. 



368 

object of the performance to be rendered by the employee by his instructions and thus 

organizes work and deployment for him in a binding manner.
1651

 However, it should be noted 

that the supply of temporary workers requires that the right of the employer to give 

instructions is exercised solely by the owner of the business of assignment or its personnel for 

the duration of the assignment. 

Evidence of a contract for work:
1652

 

 Entrepreneurial personal responsibility and disposition possibility of the contractor 

towards the customer, 

 Agreement and preparation of a qualitatively individualizable work result attributable to 

the contractor, 

 exclusive right of the contractor to give instructions to the employees in the customer's 

company and to perform his duties under the contract for work and services, 

 Bearing the entrepreneurial risk, in particular the warranty, 

 production-related remuneration regulation. 

 

The following indications speak in favour of hiring out employees: 

 Planning and organisation of the work by the customer, 

 Admission of the employees to the business premises of the customer, 

 lack of right of instruction and personnel sovereignty of the contractor, obligation to 

submit personnel deployment and attendance lists, 

 Equipment with tools of the orderer, 

 Use of the social rooms of the customer. 

In addition to the business registration, the commercial supply of temporary workers requires 

permission in accordance with the Temporary Employment Act (§ 1 (1) sentence 1 AÜG). A 

right to the granting of the permit exists if none of the grounds for refusal of § 3 AÜG is 

given. 

The distinction between commercial supply of temporary workers and other types of contracts 

or the supply of temporary workers without a permit is not only important for the application 
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of the AÜG. In addition to labour law, it also affects social security law, criminal law and the 

law on administrative offences. If it is incorrectly assumed that a permit-free form of third-

party personnel assignment is used and the temporary employment agency does not have a 

valid temporary employment permit, both the temporary employment agency and the hirer 

suffer adverse consequences. In order to determine whether personnel leasing exists, the 

FOPH consistently focuses on the actual business content in accordance with the practical 

implementation of the contract. 

One issue that has not yet been clarified is the impact of the minimum wage law on the IT 

sector. For example, Section 13 MiLoG, by referring to Section 14 of the German Law on the 

Posting of Employees (AEntG), stipulates that a client must also be liable for the payment of 

the minimum wage for all subcontractors. If one of the client's subcontractors does not pay its 

employees the statutory minimum wage, the employees may demand payment of the net wage 

directly from the client, regardless of why the contractor as their direct employer has not paid 

so far. In this respect, the contracting authority shall be liable in the same way as a guarantor 

who has waived the defence of advance action. However, this construction does not apply to 

service or work contracts for purely internal matters. The law should only apply to the so-

called general contractor, i.e. the contractor who delegates to other (sub) contractors the 

obligations he has towards clients in the external relationship. In order to solve possible 

liability problems, some general contractors may be granted extensive rights to inspect the 

subcontractor's payroll documents by contract; in some cases, the client may even have the 

right to inspect the payroll documents at the subcontractor's premises ("audit right"). Both are 

very questionable with regard to data protection regulations beyond the consent of the 

employee. 

2nd problem: Remuneration rules 

Prohibited in the law on contracts for work and services is a remuneration provision in general 

terms and conditions which provides for an obligation to pay remuneration for pure activity. 

Such prohibited clauses include, for example, regulations such as "travel times are considered 

working times"
1653

. On the other hand, it is considered permissible if the software developer 
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charges by the hour
1654

 or provides for a provision in individual contracts that fixes a flat-rate 

vehicle cost share.
1655

 

3. clauses in general terms and conditions 

The above-mentioned provisions of the general law on breach of contract are also 

contractually enforceable after the reform of the law of obligations. Since the law on service 

contracts, unlike, for example, § 475 BGB in the law on sales, does not contain any limits for 

a contractual modification of the law on breach of contract, the admissibility of clauses 

limiting liability in standard service contracts is governed by §§ 307 ff. BGB. For example, a 

clause such as "new parts or replacement parts at your option" is prohibited.
1656

 

a) Exclusion and limitation of liability 

In contrast to the law on sales and contracts for work and services, the law on service 

contracts does not present the problem of different regulatory complexes for warranty and 

liability. Terms and conditions of business in service contracts that refer to "warranty" must 

therefore - unless they are already invalid under § 307 (1) sentence 2 BGB due to a violation 

of the material transparency requirement - first be measured against the standard of § 309 No. 

7 BGB. The clause "Our liability is limited to intentional acts", which is frequently found in 

contracts for telecommunications and Internet services, is therefore ineffective. The invalidity 

of this limitation of liability towards the end consumer cannot be avoided by adding the 

sentence "unless mandatory legal provisions to the contrary".
1657

 

Clauses which "limit liability to the minimum amount permitted by law" are also 

ineffective.
1658

 This empty phrase does not comply with either the prohibition of clauses in § 

309 No. 7 BGB or the transparency requirement of § 307 para. 1 sentence 2 BGB, as it is not 

clear to the contractual partner to which cases of liability the limitation refers and from which 

the "admissible minimum amount" results. Therefore - as already shown elsewhere - only a 

clause remains permissible which only excludes liability for slightly negligent breach of duty 

                                                 

 
1654

 Stuttgart Higher Regional Court, judgment of v. 2.11.1990 - 2 U 271/89, NJW-RR 1991, 252. 
1655

 BGH, judgment of 9.11.1991 - X ZR 63/90, NJW 1992, 688 = BB 1992, 228. 
1656

 OLG Frankfurt a.M., Urt. v. APRIL 22, 1983, WRP 1983, 626 = DB 1983, 1482. 
1657

 Cf. BGH, Judgement v 4.3.1987 - IV a ZR 122/85, NJW 1987, 1815. 
1658

 Such clauses can be found in numerous general terms and conditions of business of so-called Internet start-

ups. 



371 

and contains an exception for essential contractual duties, damages from injury to life, body 

and health as well as claims from the Product Liability Act.
1659

 

b) Limitation of performance obligations 

Numerous service contracts contain clauses in which (sometimes even under the heading 

"warranty") the user's obligations to perform are limited in order to generally exclude liability 

for default. This is inadmissible as an (indirect) exclusion of liability if this already limits the 

contractual obligation whose breach is the basis of the liability for damages. The
1660

 same 

applies to a faulty contract-typological classification of the owed performance obligations, for 

example, if a service is described as a work performance and the contractual partner is 

referred to the warranty regulations of the law on contracts for work and services.
1661

 

Clauses such as "One hundred percent usability of the system cannot be guaranteed" or "In 

the event of unexpected system failures or temporary restrictions of performance features, we 

shall only be liable if the fault is not rectified by us within ... days" are invalid. With regard to 

consumers, this is directly derived from § 309 No. 7 BGB, since no differentiation is made as 

to whether the disruption in performance is based on an only slightly negligent breach of an 

obligation that is not essential to the contract. In addition, § 307 para. 2 no. 2 BGB prohibits 

both consumers and entrepreneurs from jeopardizing the purpose of the contract by restricting 

essential contractual rights and obligations. In the case of service contracts, it is therefore 

regularly inadmissible to again restrict a main service obligation in a GTC clause (in order to 

avoid liability for culpable breaches of duty) if the primary contractual purpose is precisely 

the provision of this service. The possibility of system failures should therefore already be 

taken into account in the positive service description, for example by agreeing on a certain 

tolerance limit regarding the number and duration of failures per unit of time.
1662

 

Nevertheless, even in the case of unrestricted benefit commitments, it may make sense to 

include a purely declaratory clause in the GTC, in which reference is made to possible 

system-immanent faults. Although this does not limit liability for disruptions to performance 

as a result of culpably caused breaches of duty, it does mean that the liability for the 
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disruption of performance cannot be limited. If, however, the contractual partner is informed 

in good time at the time of conclusion of the contract of the possibility of system immanent 

disturbances of performance through no fault of his own, the risk for the user is reduced that 

he will be liable for damages in accordance with § 280 para. 1 BGB or § 280 para. 1, para. 3 

BGB in conjunction with § 282 BGB due to violation of a duty of disclosure. The same 

applies to pre-formulated references to possible risks in consulting and agency agreements of 

lawyers, tax consultants or auditors. 

Conversely, clauses in which a certain quality of service is guaranteed ("We guarantee a 

usability of our systems of 99.99 %") can have the effect of aggravating liability. Although 

the legislator has refrained from using the legal term "guarantee" outside of the warranty law 

for sales (§§ 443, 444 BGB) as a starting point for a general warranty for all types of 

contracts, it is still possible that the legal term "guarantee" may be used as a general guarantee 

for all types of contracts. However, clauses which promise a certain quality of service ("we 

guarantee") concretise the contractually owed performance to the effect that culpable non-

compliance with the guaranteed services constitutes a breach of duty within the meaning of §§ 

280 ff. BGB. The express assurance of a certain quality of service may also constitute a 

corresponding contractual obligation to guarantee the promised quality feature ("24-hour 

availability", "99.99% security", "virus-tested"
1663

). In these cases, limitations of liability 

which limit the above assurances ("We are not liable for only short-term failures unless we 

have given an express guarantee for this.") are already invalid due to a violation of the 

transparency requirement of § 307 para. 1 sentence 2 BGB. Furthermore, it also applies here 

that the liability for a - even slightly negligent - violation of essential contractual obligations 

cannot be excluded. 

4. shortening of the limitation period for claims for damages 

a) § 309 BGB 

A shortening of the limitation period for claims for damages shall also be regarded as a 

limitation of liability within the meaning of § 309 No. 7 BGB.
1664

 For general terms and 

conditions in service contracts, this means that in the cases covered by § 309 No. 7 BGB (see 
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above), a shortening of the limitation period for claims for damages as defined in §§ 195 et 

seq. BGB is inadmissible in the cases covered by § 309 No. 7 BGB (see above). 

b) § 307 BGB 

The situation is different for limitation clauses in standard service contracts used against a 

contractor. Here, § 309 no. 7 BGB is not applicable (§ 310 para. 1 BGB), so that the 

admissibility of limitation agreements is governed by the general clause of § 307 BGB. In 

contrast to the law on sales and contracts for work and services, the law on service contracts 

does not allow for the use of standard periods under warranty law. The legislator has 

deliberately refrained from setting statutory minimum periods outside the law of sales and 

service contracts and has merely stipulated a general maximum period of 30 years in § 202 

BGB. However, the general legal idea underlying warranty law, namely that even if the 

limitation period is shortened, the contractual partner must still have the opportunity to 

examine the contractual conformity of the performance and to take legal action, is also 

transferable to contracts of employment. 

As a result, it must be examined - as was already the case under the old legal situation - in the 

business sector whether the shortening of the statutory limitation period would have the effect 

of largely preventing the enforcement of any claims for damages.
1665

 

5. reservations of changes 

A further significant innovation brought about by the reform of the law of obligations is the 

applicability of § 308 No. 4 BGB also to reservations of the right to make amendments 

and revocation clauses in employment contracts. § Section 308 No. 4 BGB also prohibits in 

employment law the clause "agreement of a right of the user to change or deviate from the 

promised performance if the agreement of the change or deviation is not reasonable for the 

other party taking into account the interests of the user". 

Since this is a clause prohibition with the possibility of valuation, reservations of change are 

not generally inadmissible. According to the old legal situation (§ 10 No. 4 AGBG), 

reservations of amendment were already permissible in pre-formulated contracts of 

employment outside of labour law if the unilateral amendment of the service is justified by a 

considerable interest of the user, the equivalence interest is not disturbed and the contractual 
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partner is not disadvantaged.
1666

 According to the new legal situation, it will also be possible 

to fall back on the standard of § 313 BGB, which regulates the disruption of the basis of the 

transaction. 

According to case law, clauses which entitle the service provider to delegate the service owed 

to a third party without objective reason are also inadmissible. The
1667

 reason given for this is 

that the service owed is a highly personal duty according to the statutory model of § 61 

sentence 1 BGB. For this reason, a formal reservation of the right to make amendments was 

invalid even if it extended to foreseeable hindrances (holiday).
1668

 In addition, in the case of 

services which are based on a special personal relationship of trust (IT consulting), the 

unreasonableness of a unilateral change by the service provider must generally be 

assumed.
1669

 In practice, greater care should therefore be taken to ensure that an express 

individual contractual agreement is made for a delegation in the event of a foreseeable 

prevention of the service provider. With regard to other changes in performance which do not 

affect the person but the performance of the service owed, recourse can be made to the 

previous case law on § 10 No. 4 AGBG.
1670

 For example, unilateral reservations regarding the 

extension of orders for additional services subject to payment are inadmissible even after the 

reform of the law of obligations.
1671

 It should also be noted that, according to the case law of 

the 
1672

Federal Court of Justice, clauses are inadmissible which give the user the right to 

change service descriptions. It is also prohibited to use a clause that links a change in services 

to a fictitious consensus of the parties and refers the customer to a right of objection.
1673

 

6. amendments to the general terms and conditions 

Service contracts are typically continuous obligations, which are designed for a longer 

contract period. In view of the need for changes brought about by the reform of the law of 

obligations, the question arises as to how the adapted general terms and conditions can be 

incorporated into already existing contractual relationships. Here, too, the principle of § 305 

                                                 

 
1666

 Cf. Schmidt, in: Ulmer/Brandner/Hensen, AGBG, 12th edition 2016, § 10 no. 4. 
1667

 Düsseldorf Higher Regional Court, judgment of v. 16.2.1995 - 8 U 33/94, NJW 195, 2421 = VersR 1996, 

637, 638. 
1668

 OLG Hamm, judgment of 4.5.1994 - 3 AND 198/93, NJW 1995, 794. 
1669

 Schmidt, in: Ulmer/Brandner/Hensen, AGB-Recht, 12th ed. 2016, § 308 no. 4 marginal no. 10b. 
1670

 Cf. Schmidt, in: Ulmer/Brandner/Hensen, AGB-Recht, 12th edition 2016, with further examples and 

evidence. 
1671

 Cf. OLG Hamm, judgment of 16.12.1991 - 17 U 109/91, NJW-RR 1992, 444, 445; on reservations 

regarding the extension of orders in contracts for work and services, see BGH, judgment of 14.7.1987 - X 

ZR 38/86= NJW 1987, 2818. 
1672

 BGH, judgment of 11.10.2007 - III ZR 63/07, MMR 2008, 36 = CR 2008, 104. 
1673

 BGH, judgment of 11.10.2007 - III ZR 63/07, NJW-RR 2008, 134 = MMR 2008, 36. 



375 

(2) BGB applies vis-à-vis consumers, according to which new general terms and conditions 

only become an integral part of the contract if the contractual partner agrees to them.
1674

 

a) Unconditional right to change 

In practice, many general terms and conditions contain amendment clauses which contain an 

unconditional right of amendment for the user: "We reserve the right to amend these 

general terms and conditions at any time. The customer will be informed of this in good 

time". 

According to h.M., such clauses, which provide for an unrestricted, unilateral amendment of 

the general terms and conditions, are inadmissible due to unilateral preference of the user of 

the clause.
1675

 A unilateral right of amendment is within the scope of §§ 307 ff. BGB (German 

Civil Code) is only permissible if the change of the contractual conditions is subject to the 

reservation that it is reasonable for the contractual partner. This can only be assumed if the 

changed contractual conditions do not involve any economic disadvantages for the customer, 

which is not the case, for example, if the previous liability regulations are changed to the 

disadvantage of the customer. 

b) Right of objection 

A modification clause, on the other hand, is unobjectionable, in which the customer is granted 

the right to terminate the contract if he does not agree with the modified contractual 

conditions, otherwise, after a reasonable period of time, the agreement is feigned. Such 

clauses must, however, meet the requirements of § 308 No. 5 BGB, i.e. the clause must 

provide that the user informs the contractual partner of the new GTC, grants him a reasonable 

period of time to make an express declaration, and at the beginning of the period the customer 

is also informed that the contractual relationship will continue with the new GTC without his 

objection or termination.
1676

 

If the customer makes use of his right of objection, which must be granted to him in the case 

of disadvantageous changes, the contract shall initially be continued under the previous 

conditions. It is then incumbent on the service provider to terminate the contract in an orderly 
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manner and thus force a new contract under the amended GTC. However, the user's objection 

to the new GTC alone does not justify termination without notice by the service provider.
1677

 

It is simpler to amend general terms and conditions in the case of services which are not 

offered as part of a continuing obligation, but rather each time a new contract is concluded 

with immediate service provision (call-by-call systems etc.). For these services, the above-

mentioned applies to the inclusion of the GTC, so that new GTC are included by the use of 

the service under the conditions of § 305a No. 2b BGB. 

Chapter Eight: Special software contracts 

I. Depository agreements 
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The question has long been discussed in literature and case law as to the extent to which the 

supplier is subject to an obligation to provide or deposit the source format within the 

scope of software licensing agreements.
1678

 

Ownership of the source format includes the possibility of editing and modifying a program 

and thus the risk of uncontrollable piracy: anyone who owns the source format of a program 

can remove all references to the author, in particular copyright notices and serial numbers, 
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and make extensive changes within the program structure. For this reason, the user is 

generally only provided with the program in object format; otherwise he would disclose the 

IT know-how contained in the program and allow uncontrollable further use. 

However, this in turn poses particular risks for the user: Since software companies are usually 

very small in terms of personnel and have a low capital base, many such companies have 

recently fallen into insolvency. This can result in the user being unable to maintain his 

programs unless he himself has the source format. Especially large users (banks, etc.), who 

depend on the rapid elimination of software errors, can no longer use their programs without 

the source format. 

In this situation, the question arises to what extent the supplier is under an obligation to 

surrender or deposit the source format even without an express agreement. 

1. obligation to provide the source format 

Up to now, case law has
1679

 largely assumed that there is no obligation to provide the source 

format, as it is not customary in the trade or commerce. A general obligation of the supplier to 

hand over the source format would also not be in line with the interests of the user: If the 

supplier were to hand over the source format, the user would have the opportunity to make 

extensive changes, in particular to exploit the know-how contained in the program. On the 

other hand, the supplier would normally be able to carry out the necessary maintenance and 

troubleshooting work himself; the user would only be dependent on the source format if the 

supplier actually became insolvent. Therefore, an obligation of the supplier to provide the user 

with the source format is to be rejected, especially in the case of standard software
1680

. The 

Regional Court of Cologne has drawn the legal consequences under the General Terms and 

Conditions of Business: If the transfer of the source code is not part of the performance 

obligations of the manufacturer, neither for standard nor for individual software, the transfer 

of the source codes of the created software can also be effectively excluded by the 

manufacturer through GTC.
1681

 The sentence certainly has its pitfalls. Conversely, one would 

have to conclude from this that attempts to exclude the obligation to perform by means of 

GTCs would be doomed to failure if an obligation to provide source code existed by way of 

exception. More decisive might be the argument of the lack of control. Main performance 
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obligations are contractually regulated and are not subject to any GTC control. The provision 

of the source code is always a component of a main performance obligation due to its 

technical significance alone, so that its fate can also be freely regulated in terms of GTC. 

There are a growing number of cases in which the courts exceptionally, under special 

circumstances, affirm an obligation to surrender. For example, the 
1682

Munich I District 

Court (LG München I) affirmed such an exception very early on if the manufacturer has not 

concluded a long-term maintenance contract with the user, the warranty period has expired 

and fault rectification by third parties becomes necessary. This can only be regarded as an 

outdated misjudgement. The software producer is - apart from special constellations under 

cartel law - not obliged to conclude maintenance contracts. The user is responsible for 

ensuring the long-term usability of the software. He must take care of Third Party 

Maintenance - especially after the warranty period has expired. It is a violation of the 

fundamental distribution of risk in software contracts to impose a post-contractual obligation 

on the manufacturer to provide the source code. 

The situation was different in one case which the LG Köln
1683

 had to decide. In this case, the 

user had been entitled to make changes to the program according to the meaning and 

purpose of the software contract. An obligation to provide the source code had not, 

however, been laid down in the contract. The Regional Court nevertheless affirmed the 

obligation to provide the source code. In the case of the creation of individual software, at 

least in those cases in which a maintenance contract is not concluded at the same time, 

the source code is to be handed over to the purchaser of the software if, according to the 

meaning and purpose of the contract, the purchaser of the software should be able to make 

changes himself or through third parties. Similarly, the 
1684

Karlsruhe Higher Regional Court 

(OLG) considered the contractual obligation to provide documentation to implicitly include 

an obligation to provide the source code. If the manufacturer of a control system undertook to 

produce complete documentation with circuit diagrams and descriptions which would enable 

proper operation and maintenance, a material defect would exist if the source code was not 

made available at least to the extent that this was a prerequisite for adapting the control 

system to changes which usually occur in practice. 
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The LG Aschaffenburg argues even more generously, which affirms an obligation to deliver 

the software for further sales to the client's customers.
1685

 The LG Frankfurt a.M. has 

demanded a delivery of the source code for each program creation contract, and this even 

before acceptance.
1686

 The literature already accepted in part a claim for restitution if the 

manufacturer refused to remedy the error after the warranty period had expired.
1687

 

The BGH first ruled on the escrow case in 1987.
1688

 In this case, the court decided in favour of 

having a precise contractual analysis decide on the scope of the escrow obligations. The 

decisive factor was "to be based on the purpose of the contract and the use of the programs 

presupposed thereafter". It had to be asked whether the user needed the sources to be handed 

over in order to use the programs. If the user is not entitled to make changes and correct 

errors, he does not need the source code either. On the contrary, the user could now make 

changes to his programs which could at least make it more difficult, if not impossible, for the 

software producer to fulfil his obligation to make changes and maintain the source code. 

In its ruling of 16 December 2003,
1689

 the Federal Court of Justice then emphasised that the 

express agreement of the parties was to be the decisive factor. In the absence of such an 

agreement, the obligation to surrender the property was to be assessed according to the 

circumstances of the individual case. In addition to the amount of the agreed remuneration for 

work, it could be of particular importance whether the program is created for marketing 

by the customer and whether the customer requires access to the source code for the 

maintenance and further development of the program. In the specific case, particular 

importance should be attached to the fact that the user intended to market the software further 

in the cooperative banking sector, as well as to his representation that the source code was 

required for error correction, maintenance and modification work on the software. In the 

absence of other indications, these considerations should in themselves indicate that it was 

agreed that the source code would be handed over to the plaintiff. Furthermore, the agreed 

remuneration is to be given considerable weight. It is not important how many man-months 

the court expert finally considered necessary for the development effort, but the cost 
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calculation of the manufacturer. This should be decisive for conclusions as to whether the 

pricing is in favour or against the fact that the transfer of the source code was agreed. 

Here, the Federal Court of Justice (BGH) is extending its existing catalogue of indications for 

the assumption of an obligation to surrender. Not only the existence of a user's right to edit 

should speak in favour of a transfer obligation. Price issues and the question of the 

intended marketing would also be considered. The relation between the criteria is unclear, 

especially whether they are adjacent to each other or complement each other to form an 

overall picture. It is also questionable how one can read anything about the source code 

question from a cost calculation of the manufacturer. The decisive factor in every marketing 

case is to grant the user the right to modify and edit the source code. But this brings us to the 

decisive point. Because the user already has a right of modification to a certain extent by law. 

§ Section 69d (1) UrhG grants him a statutory right of modification to ensure the intended 

use, which cannot be excluded by contract. Section 69e UrhG also grants him a statutory right 

to decompile the object code - albeit under very restrictive conditions. In this respect, the 

indication of the user's right to edit the object code mentioned in the older case law no longer 

applies in the way it used to. As a criterion for a contractual obligation to surrender the 

software, one will therefore have to take into account whether the user has been granted a 

comprehensive right to edit the software. This will regularly not be the case with standard 

software. In this respect, an obligation to transfer only comes into consideration for individual 

software anyway. 

The legal situation in Austria is seen somewhat differently. 
1690

In this case, an obligation to 

surrender the software requires a corresponding provision in the software creation agreement. 

In the absence of such a provision, an interpretation geared to the purpose of the contract is 

required. It is not sufficient that the software to be created should be used for external 

marketing. 

It should also be noted that the question of the provision of future source codes is also 

sensitive under insolvency law. If the software developer has undertaken to provide program 

documentation in the future, this is not insolvency-proof. This is because, according to § 91 

(1) InsO, rights to the objects of the insolvency estate cannot be effectively acquired after the 

opening of insolvency proceedings. However, dispositions of future objects or rights subject 

to a condition precedent are insolvency-proof if the object in question has already been 
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created by the time insolvency proceedings are opened and the condition occurs thereafter. 

This has been recognised by the BGH for the source code transfer.
1691

 It has since been 

clarified that a suspensive conditioned transfer of rights of use is insolvency-proof, unless the 

insolvency itself is set as a condition. Accordingly, processing rights can be agreed upon 

subject to a condition precedent for the deposit case to be insolvency-proof. A possible 

deposit case is the discontinuation or improper performance of the care services. 

2. deposit of the source format 

It is conceivable, however, that the source code is made available in sealed form. It is then 

contractually agreed with the user that he may only break the seal in special, precisely 

specified cases. Non-compliance with this rule can be sanctioned with a contractual penalty. 

Typically, the supplier will deposit the source format with a third party and thereby give the 

user the opportunity to fall back on it in case of insolvency and to carry out maintenance of 

his software on his own responsibility. It must therefore be examined to what extent the 

supplier has an obligation to deposit the source format and whether corresponding agreements 

make sense at all. 

(a) Deposit requirements 

First of all, it is questionable to what extent the purpose of the software license agreement can 

justify an obligation to deposit the source format and to transfer it in the event of insolvency. 

The commodity character of standard software speaks against such a duty: standard 

software is bought as a "mass product" by many users. With such products, however, the 

buyer basically bears the risk that maintenance or spare parts delivery by the supplier is no 

longer possible due to insolvency. If he wants to protect himself against this risk when 

purchasing software, he must include special provisions in the contract and - against payment 

of a separate fee - secure access to the source format. As a result, the software supplier is not 

obliged to deposit the source format in good faith. 

(b) Depository arrangements 

Deposit agreements can be found in numerous transfer agreements. The core of these 

agreements is the fiduciary transfer of a copy of the source format to a notary or a 
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depository company. If the supplier later becomes insolvent or is no longer willing or able to 

fulfil his contractual obligations for other reasons, the user can turn to the trustee and demand 

that he hand over this copy. The legal status of the trustee is regulated differently in each case: 

In some cases he is supposed to acquire ownership of the copy of the source format; but often 

the supplier reserves the ownership and only authorizes the trustee to hand over the copy in 

case of insolvency. 

So far, however, the question of the extent to which such agreements are useful at all has 

hardly been discussed. Doubts could arise in particular from considerations of IT and 

insolvency law. 

(aa) computer problems 

If an escrow agreement is to achieve its objective, the deposited source format must be 

checked to ensure that it really corresponds to the program used by the user. Otherwise, the 

supplier could also deposit arbitrary program lines that are worthless for the user with the 

trustee in order to prevent disclosure of the program structure. 

The recommendation of American lawyers is typically to contractually anchor an obligation 

on the supplier to deposit the correct source format, so that the supplier would be liable for 

damages if this agreement were breached. However, this breach of contract only becomes 

apparent in insolvency proceedings when the source format is handed over; then, however, the 

user is likely to have great difficulty in obtaining compensation from the software supplier. 

Before the insolvency case occurs, however, the question arises to what extent the trustees are 

able to check the deposited source format for its conformity with the object format. Notaries 

are unlikely to be in a position, for example, to check the source format for its 'authenticity', 

as they do not as a rule have the necessary computer skills for such an examination. Even the 

notary's demand for an affidavit of completeness and correctness, which is common in 

practice, is unlikely to remove the doubts. It is therefore important to involve technically 

experienced escrow agents, such as Escrow Europe (Deutschland) GmbH, Escrow 

International Deutschland GmbH or Hanse Escrow Management GmbH. 

However, even the deployment of IT specialists in depository institutions does not help here: 

complicated programs often consist of thousands of program lines, the reading of which 

also requires an immense amount of time and personnel. The source format of the CP/M 

operating system, for example, comprises several thousand pages, which may take several 

months to work through even with a large staff of IT experts. 
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This problem is further aggravated by the fact that software engineering, i.e. a methodical 

and clear-cut programming methodology, has not yet become established in the computer 

industry: programming is still regarded as a breeding ground for the daring who are creatively 

and creatively involved in programming the computer. This programming "style", however, is 

not conducive to clear programming, due to the frequent use of jump instructions or complex 

nested chains of commands. A program designed in this way represents a time bomb ticking 

away silently: Nobody but the programmer himself can overlook the confusing structure of 

the source format. If, for example, the programmer changes employer, no one can maintain 

the program and correct errors. Accordingly, with a program designed in this way, storing the 

source format is pointless. 

But even if certain methods of "structured programming" have been used, many source 

formats, which are initially clear, become completely unmanageable when programs have to 

be "patched" when errors occur. The experts entrusted with the analysis are then usually no 

longer able to comprehend the thoughts of the original program creator. 

Moreover, the high costs of filing must be taken into account. A one-time deposit fee, annual 

storage fees and special fees for the deposit of updates or verification of the material must be 

paid regularly. In the case of deposit by notaries, the costs are even calculated according to 

the value of the material within the scope of the KostO. 

(bb) Insolvency law problems 

Deposit agreements are pointless and ineffective if the copy of the source format belongs to 

the insolvency estate within the meaning of section 35 InsO and the user cannot therefore 

demand its separation in the event of insolvency. Furthermore, with regard to a possible 

insolvency challenge, it is important that the escrow agreement is concluded directly in 

connection with the software agreement. 

It would be conceivable to conclude a contractual agreement under which the purchaser of 

the software is considered the "manufacturer" within the meaning of § 950 BGB. For this 

purpose, § 950 BGB, which is part of the law governing matters relating to furniture, would 

have to be applied analogously. In such a case, however, the user would immediately become 

the owner of the material without any further conditions, which the parties usually do not 

want in deposit cases. Bömer's idea that
1692

 the depository should only obtain ownership of 

the physical objects, but that the rights to the data could be granted to the user subject to a 
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condition precedent, is also questionable. A separation of ownership and other rights is 

artificial, especially since a right to data has not yet been recognised.
1693

 

In fact, a deposit of the source format is always made in the form of a so-called altruistic 

trust, in which the depositary acts in the interest of the software supplier. Such a fiduciary 

relationship can be established in two different contractual forms. 

On the one hand, the depository and the software supplier may be linked to each other under a 

so-called fiduciary relationship. For example, the contractual terms of the National 

Computing Centre, the most important European depository, state: "The Material and 

Modifications shall remain the confidential property of the owner". The ownership of the 

copy should therefore remain with the software supplier (trustor), while the depository 

(trustee) is only entitled to hand it over to the user. In this case, the copy of the source format 

belongs to the insolvency estate in any case; in this respect, a right of separation of the user is 

out of the question from the outset. Rather, the insolvency administrator has the obligation to 

take immediate possession and administration of the source code. As a trustee, the depository 

is obliged to notify the insolvency administrator that it is in possession of the copy; if it fails 

to do so or delays the notification, it is liable for all damages resulting from this. 

On the other hand, the depository and the software supplier can agree on a so-called true 

fiduciary relationship, whereby the depository as trustee is to become the owner of the 

source format. Apparently, the source format does not belong to the insolvency estate due to 

the lack of ownership of the joint debtor, so that a right of segregation at least of the 

depository would be considered. However, literature and case law unanimously assume that 

the trustee in such trust relationships has only become the "formal" owner of the trust 

property. The settlor has remained the "material" beneficiary, since more has been transferred 

to the trustee than would have been necessary for the economic purpose.
1694

 The trust property 

therefore continues to belong to the insolvency estate and can be claimed back from the 

insolvency administrator. 

As a result, the user does not have the right to segregate when the source format is 

deposited. In the event of insolvency, the user cannot access the source format. All in all, 

deposit agreements are therefore not insolvency-proof and therefore miss their regulatory 

objective. The transfer of ownership of the data carriers by way of security and a right of use 
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subject to a suspensive condition of surrender are not in themselves sufficient to establish a 

claim for surrender against the insolvency administrator. 

The deposit agreement is to be regarded as a contract of agency within the meaning of § 675 

BGB. According to sections 115, 116 InsO, the agency agreements expire upon the opening 

of insolvency proceedings. To this extent, the insolvency administrator then has access to the 

material and can demand that the depository surrender it. Under insolvency law, the deposit 

agreement is normally a trust relationship. Even if the depositor should obtain ownership of 

the deposited material, the question of the economic allocation of the object is asked. In this 

respect, a double trust in favour of the user and the depositing company is to be assumed. In 

such a case, however, the principle that the trust property falls into the mass still applies. 

However, the Federal Court of Justice has clarified that an obligation to transfer the trust 

property to the insolvency administrator can only exist if the trust property has not already 

been finally removed from the assets of the settlor.
1695

 In this respect, everything depends on a 

skilful drafting of the contract in relation to the insolvency agreement, with the aim of 

bringing about the final withdrawal of the Sources from the assets of the settlor. Any form of 

an obligation to return the software house must be contractually excluded. In the event of a 

termination of the escrow agreement, a mere obligation to destroy the software must suffice. 

Furthermore, the question of the contestability of the deposit remains to be clarified 

(section 143 InsO). Finally, it must be ensured that the debtor receives an equivalent 

consideration directly for the transfer of assets. Indirect discrimination is sufficient, for 

example if the usability of the assets would be impaired in favour of a potential buyer of the 

software company. In this respect, a challenge under § 134 InsO is particularly worth 

considering if the deposit is a gratuitous service of the software house and this service was 

made earlier than four years before the application to open insolvency proceedings. In this 

respect it is urgently necessary to link the deposit with the remuneration for the software 

deposit and creation. Dangerous constellations are those in which a deposit agreement is 

subsequently concluded after conclusion of the software license agreement. 

cc) Drafting of contracts 

Deposit agreements should first of all consist of a sufficiently specified description of the 

object of the deposit (program name; modules; formats). Then the obligations of the provider 

should be specified. These include the transfer of ownership of the source code including 
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updates and compilers as well as the assumption of a guarantee for the completeness, 

correctness and adequacy of the material. The software house must accept that the sources are 

checked by the depository. 

The depository's obligations include, first of all, the obligation to maintain secrecy with 

regard to the know-how transferred. The sources must be kept safe (especially with regard to 

risks of damage, theft, moisture, heat). The question of insurance must also be clarified with 

regard to possible damage. 

The criteria for release to the user must also be defined. Cases for release should be 

included:
1696

 

 The opening of insolvency proceedings regarding the assets or the rejection of an 

insolvency petition due to lack of assets - evidence by submission of a legally binding 

decision at least in certified copy, 

 deletion of the provider's company name due to lack of assets or entry of the liquidation 

resolution in the Commercial Register - evidence by presentation of a certified extract 

from the Commercial Register 

 the written consent of the provider to the publication, 

 a final judgment or decision regarding the submission of a declaration of consent by the 

provider, 

 the Supplier's delay in the fulfilment of essential contractual obligations, if the setting of 

a deadline with the threat of a demand for return has proved fruitless - proof by 

presentation of a registered letter with return receipt and an affidavit by the user and 

 other cases in which the supplier ceases its activities (outsourcing, loss of key 

programmers). 

3. duties of the user 

The user also has obligations. He may only use the material for contractual purposes. A 

commercial use of the material can be excluded, for example. Furthermore, secrecy 

obligations must be regulated. 

II. shelter contracts 

Literature: 
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Contreras/Slade, Click-Wrap Agreements: Background and Guidelines for Enforceability, 

CRi 4/2000, 104; Davidson/Bergs, Open, Click or Download: What Have You Agreed To? 

The Possibilities Seem Endless, The Computer Laywer Vol. 16, No. 4, April 1999, 1; 

Karger, Download under existing software license and maintenance agreements. Problems 

with Click-Wrap-Agreements, ITRB 2003, 134; Kreutzer, Verbraucherschutz bei digitalen 

Medien, Hamburg 2006; Schulz, Dezentrale Softwareentwicklungs- und 

Softwarevermarktungskonzepte, Cologne 2005; Söder, Schutzhüllenverträge und shrink 

wrap license, Munich 2006. 

 

The software industry uses three different ways to make direct agreements with the user: 

On the one hand, it tries to conclude so-called shrink-wrap licensing agreements with the 

user, which are usually concluded as follows: A user buys a software package in a specialist 

shop and goes home with it. There he discovers that this package is shrink-wrapped or that the 

data carrier is sealed with a sticker. Enclosed he will find a slip of paper on which the 

manufacturer's terms and conditions are printed - together with the note that by opening the 

protective cover or removing the sticker, the user agrees to these terms and conditions. In 

addition, the user is granted the right to return the software package if he has not removed the 

seal and does not agree with the GTC. 

In addition, the software packages often contain pre-printed agreements (RETURN 

contracts), which the user must sign and return to the manufacturer. Software manufacturers 

such as BORLAND or MICROSOFT have now started to enclose pre-printed 

acknowledgement cards with their software packages in addition to their general terms and 

conditions, which the user must sign and return to the manufacturer. 

Finally, software producers often enclose their general terms and conditions with the program 

package (ENTER agreements) and point out to the user during the program run that the use 

of the software also implies an implied agreement to the producer's terms and conditions. 

The marketing of such contract models is legally bizarre. One speaks here of End User 

License Agreements (EULA) and thereby gives the impression that these are contracts that 

the end customer has to conclude with the manufacturer. The term "license" is also nebulous; 

German copyright law does not recognize a "license". The end user does not need a "license" 

from the manufacturer; he has contracts with the dealer that entitle him to use the software. 

All acts of use necessary for the use of the program are already permitted to him by virtue of § 

69d Abs. 1 UrhG and the legal right of use contained therein. In the USA, attempts have been 

made to make EULA contract models effective via special laws. According to the UCITA, 

license agreements should also be valid if the user can only view them after purchasing the 

software. In addition, the software producers should have the right to technically disable the 
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"license". The proposed law has never caught on; it has only been applied in a few states (in 

Maryland and Virginia
1697

). 

In legal terms, EULAs are an attempt by the manufacturer to conclude a second contract 

with the user - in addition to the agreement with the dealer. The software package with the 

mentioned protective cover and the visible contractual conditions is the legally effective offer 

of the manufacturer to the purchaser to conclude a "license agreement". However, the tearing 

of the protective cover by the purchaser is an action which directly only has the purpose of 

removing an obstacle to the use of the software. A direct declaration of acceptance is 

therefore not present.
1698

 However, a conduct directly aiming only at actual success cannot 

indirectly express a legal consequence, i.e. be considered a declaration of intent. Protective 

cover contracts are consequently ineffective in the absence of the user's consent to the 

conclusion of the contract. The
1699

 same applies to attempts to construct a contract by pressing 

the Enter key.
1700

 

III. Application Service Providing und Cloud Computing 

Literature: 

Bisges, Copyright aspects of Cloud Computing - Economic advantage over traditional 

software licensing, MMR 2012, 574; Boos/Kroschwald/Wicker, Data protection in Cloud 

Computing between TKG, TMG and BDSG. ZD 2013, 205; Czychowski/Bröcker, ASP - A 

phase-out model for copyright? MMR 2002, 81; Dietrich, ASP - making available to the 

public or unnamed type of use, ZUM 2010, 567; Grützmacher, Application Service Providing 

- Copyright Contract Law Aspects, ITRB 2001, 59; Lehmann/Giedke, Copyright Issues in 

Cloud Computing, CR 2013, 681; Müller, Cloud and Private Copy, ZUM 2014, 11; Pötters, 

Employee Data in the Cloud, NZA 2013, 1055; Pohle/Ammann, Above the Clouds - 

Opportunities and Risks of Cloud Computing, CR 2009, 273; Schultze-Melling, IT-

Compliance in a Globalized World, CRi 2008, 142; Sujecki, Private International Law and 

Cloud Computing from a European Perspective, K&R 2013, 312; Wagner/Blaufuß, Data 

Export as a Legal Challenge: Cloud Computing, BB 2012, 1751; Wicker, Searching the Cloud 

- Use of Cloud Storage and the Criminal Access of German Investigation Authorities, MMR 

2013, 76; Witzel, Warranty and Liability in Application Service Providing Contracts. Drafting 
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of Warranty and Liability in ASP Contracts, ITRB 2002, 183; Zech, Licenses for the Use of 

Music, Film and E-Books in the Cloud, ZUM 2014, 3. 

 

Due to the different areas of application and forms of data outsourcing, the use of outsourcing 

service providers affects a wide range of legal areas. Particularly with regard to the 

possibilities of international resource allocation, an exact analysis of the legal provisions 

affected in the individual case and the consequences associated with them is necessary. In 

particular, German law requires that regulations of the Federal Data Protection Act (BDSG) 

be observed. In addition, there are user-dependent product and industry-specific features (e.g. 

AO).  

In addition to the framework conditions of German law considered and assessed here, it 

should be noted, however, that additional risks may arise as a result of foreign laws. As an 

example, "pretrial discovery" should be mentioned here. Pretrial discovery is a special feature 

of Anglo-Saxon procedural law and has taken on a special form in the USA in particular.
1701

 

The pretrial discovery procedure laid down in the Federal Rules of Civil Procedure (Fed. R. 

Civ. P.) is a very far-reaching process of taking evidence before the oral proceedings, carried 

out by the parties.
1702

 Risks emanating from foreign legal systems should be additionally 

assessed in a case-by-case review relating to the respective country.  

1. purpose of the contract 

The ASP (Application Service Providing) concept has been around since the 1970s. By means 

of "time-sharing services", computers and applications were made available to small and 

medium-sized companies. Today, especially industry-specific applications are rented in the 

network to save expensive investments in IT structures and know-how. The software 

applications are located in a powerful, secure and highly available computer centre (Internet 

data centre). The products are rented for a fee. 

The ASP business is linked to the Internet in such a way that "Software as a Service" (SaaS) 

is offered. The Internet is used to access external servers that hold the software in stock. In 

this way, they can always access the latest software versions without having to purchase or 

rent expensive software directly. However, such a process requires that the software is ASP-

compatible. It must be web-capable, scalable and multi-user capable. As an infrastructure, an 

                                                 

 
1701

 Stempfle, in: Höra, Münchener Anwaltshandbuch Versicherungsrecht, 4th ed. 2017, marginal no. 13 f;  

 Deutlmoser/Filip, in: Hoeren/Sieber/Holznagel (eds.), Handbuch Multimdiarecht, 50th supplement October 

2019, part 16.6. 
1702

 Henry, GRUR Int. 1983, 82 m.w.n. 
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efficient computer centre is a basic requirement for ASP business operations. ASP is sold 

through specialized ASPs; these can be software companies as well as Internet service 

providers or telecommunications companies. The software manufacturer itself can also come 

into play as an ASP. ASP software can be offered by way of emulation, in which the user has 

only one user interface to access the software. However, it is also conceivable to use 

maintenance ASP, where the user can maintain and update the software. The services offered 

also vary from mere software use to functionalities such as payroll accounting or the so-called 

full-service provider. 

From the purpose of the contract, the service profile of ASP consists of the fact that the 

provider is and remains the owner of the respective software. He offers an IT infrastructure 

that can be used for a monthly service fee. The ASP also takes over the system management 

and guarantees access via the Internet. With such a profile, the main service obligations of the 

provider consist of providing hardware whose capacity the user can use temporarily. The 

capacities depend on the system, times of day and connections; a transfer point must be 

defined, for example, from the VPN. 

Another problem of new types of software use is the legal classification of the business 

models cloud and grid computing. Grid computing is the use of resources of remote 

computers for electronic data processing. Here, data is exchanged between the communicating 

computers via Internet connections. The term cloud computing, on the other hand, refers to 

the possibility of using applications and services in the infrastructure described, whereby not 

only the right of use is made available, but also filespace and databases, i.e. services that go 

beyond the conventional ASP.
1703

 The fact that the user can no longer trace on which server 

his data is stored after he has entered it into the "cloud" means that there is a data protection 

problem as soon as personal data is involved.
1704

 But questions of civil liability for data loss 

and lack of security are also largely unresolved.
1705

 

2. legal nature 

The legal nature of ASP is controversial. Typically, a complex long-term contract with 

various service elements is assumed here. Incidentally, the classification of ASP contracts is 
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disputed.
1706

 Based on contracts for the use of technical infrastructure, a classification as a 

rental agreement is obvious.
1707

 It is true that the ASP does not leave the online use to the 

ASP end customer permanently, but only provides him with network access and software 

when the customer activates access from his computer. The permanent use of a particular 

item, which in itself is a characteristic of tenancy law, is thus only guaranteed for the length of 

the online session, but not for the entire term of the contract. However, agreements which are 

not aimed at procuring possession, but only at the brief use of an item, are also subject to 

tenancy law. In this sense, the Federal Court of Justice qualified a computer centre agreement 

under which the customer had access to the computer centre's data transmission capacities as 

a rental agreement.
1708

 

In a more recent ruling on ASP contracts, the Federal Court of Justice (BGH) assumed the 

classification as a rental agreement, the subject of which is the transfer of use of a movable 

object against payment.
1709

 As a typical service, the granting of online use of software for a 

limited time is the focus of contractual obligations. The fact that the software is not a thing 

within the meaning of § 90 BGB does not prevent the application of the rental law. The BGH 

has repeatedly ruled that standard software embodied on a data carrier is to be regarded as a 

movable object to which rental or purchase law applies, depending on the agreed form of 

transfer. 

Even if the user does not obtain ownership of the software, this does not exclude a 

classification under the lease agreement, as the exclusive use of the product for lease is not 

mandatory. In this respect it does not bother that the software is released for access by 

different users. An additional work contract element can be added by the fact that success 

with regard to the customer's business processes is also owed. 

Other authors consider the tenancy law not applicable. Although tenancy law does not 

necessarily require the leased property to be handed over, it does at least provide the 

possibility of actual access to the property (even if only for a limited period of time). One 

could not speak of this in the case of ASP, which offers a mere possibility of use. With ASP 
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the Provider does not want to take over also regularly the "success thought" of the work 

contract right (§§ 631 FF BGB).
1710

 The most likely way to think about this is to apply the 

provisions on the contract of service (§§ 611 ff. BGB). 

3. rental: copyright - contractual 

With regard to the classification as rent, problems arise if one considers that the principle of 

exhaustion in copyright law does not apply to subletting in accordance with § 69c No. 3 p. 2 

UrhG old. In this respect, the ASP needs a separate consent of the rights holders for the use of 

the software in the ASP network and cannot claim to have purchased the software. However, 

it is disputed whether one can even speak of subletting if the software is made available 

online for access.
1711

 

The relationship between ASP and Open Source is also difficult. The GPL does not contain 

any regulation that one may demand remuneration when renting software. If ASP were to be 

regarded as a rental, this could therefore lead to a conflict with the GPL. 

4. principal obligations 

a) Obligation to perform 

(aa) Result due 

ASP contracts must be technically precisely coordinated. For example, it must be clarified 

which technical data are guaranteed in SLAs. Contractual penalties regulate the failure of the 

system. In general, security precautions in the data center and security management (firewall, 

encryption, authentication) must be specified. An emergency plan for unexpected web traffic 

is required; the question of data protection through backups should also be discussed. In 

addition, key data of the user support (24h availability) must be provided. 

In the case of ASP contracts, the availability of transmission capacity is the main problem. 

If the telecommunications connection between the customer and the computer center fails, the 

company cannot operate. The data center should not only ensure high availability rates, but 

also set up backup structures. In essence, the technical data of the ASP business must be 

specified in an SLA. This includes issues such as the bandwidth of the connection and the 

monthly transfer volume. With regard to the owed access success, annual availability rates 
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must be specified. It must also be regulated how quickly access to the software is restored in 

the event of a fault. Any maintenance windows must also be specified precisely. 

(bb) things 

With regard to the delivery items to be provided, it should be noted that not only access to the 

software is owed, but also the provision of corresponding documentation. Online 

documentation is sufficient here.
1712

 The documentation must in any case contain brief 

installation instructions.
1713

 The provision of documentation cannot be replaced by the 

supplier's reference to training programs.
1714

 

cc) Rights 

In addition, when granting rights, it must be noted that the emulation of the ASP software on 

the user interface, i.e. the mere program flow according to h.M., does not constitute a 

reproduction.
1715

 Something different would possibly apply if, in addition to the user 

interface, the software were also stored in the computer's main memory (RAM).
1716

 With the 

maintenance ASP (see above), this problem is definitely present, since here the user does not 

only view the corresponding ASP software on the user interface, but has correspondingly 

increased access to the software via the working memory. Again, it is unclear whether this is a 

case of subletting under copyright law or a case of making the software available to the public 

(§ 19a UrhG).
1717

 

(b) Remuneration 

The ASP customer typically owes the remuneration stipulated in the rental agreement on a 

monthly basis. The rent is usually increased if the customer comes to an unjustified overuse. 

However, proof is required that the customer is responsible for the overuse or use by third 

parties. The latter is especially the case if the customer is negligent with passwords. The 

remuneration is typically invoiced monthly. To simplify payment, the obligation to pay 

remuneration is coupled with a direct debit order. It would also be conceivable to include a 

provision on the exclusion of objections with regard to the amount of the invoice. It would 
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then have to be specified that objections to the invoice amount can only be raised in writing 

within six weeks of receipt by the provider. 

If ASP business is to be classified as a rental agreement, the lessor/ASP provider is 

responsible for maintenance and repair (§ 535 para. 1 sentence 2 BGB). Any limitation of the 

usability of the ASP system automatically leads to a reduction of the rental fees, § 536 para. 1 

BGB. It should be remembered that the Federal Court of Justice has considered CPU increase 

clauses to be effective for rental solutions;
1718

 in this respect, the ASP can demand an 

increased usage fee in the event of changes to the technical infrastructure on the user side. 

5. additional performance obligations 

With regard to ancillary performance obligations, it is disputed whether a ban on the use of 

equipment from other manufacturers can be pronounced. It is true that such a ban is 

recognised in the literature.
1719

 However, in my opinion this is not correct, as a blanket 

exclusion of the use of third-party software and hardware would place an excessive burden on 

the lessee. This applies in particular to cases where the use of the other equipment and 

programs does not have a negative effect on the rented software. The interests of the Lessor 

shall be sufficiently taken into account by accepting in his favour an exclusion of liability for 

damages caused by the connection of the leased software with the IT of third party 

manufacturers. 

Unwritten, there is an obligation for data backup on the part of the customer. The creation of a 

specification sheet is the responsibility of the customer;
1720

 if the provider creates such a 

specification sheet for the customer, it constitutes an additional contractual service. The ASP 

provider on his part is obligated to take care of the acquisition of the necessary rights by way 

of a side contract. Here it is especially important that the provider is aware that the copyright 

classification of ASP is unclear. It should also be noted that ASP is typically a separate type 

of use
1721

 which is not covered by old contracts (see Section 31 (5) UrhG). 

In all other respects, the customer's obligation to cooperate shall include the following 

 the participation in quality assurance measures 
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 the provision of all information required by the SPC 

 the designation of contact persons 

 the provision of test data 

 the granting of access to the customer's premises 

 the message where the customer's legacy data is to be transferred to 

 the temporary suspension of use during maintenance periods. 

For his part, the customer has the obligation to accept updates, if applicable, from § 242 BGB. 

If the customer is generally obliged by GTC to accept every update, this would be a violation 

of § 307 BGB, if the customer is not granted a special right of termination in the case of such 

a far-reaching obligation. 

Also important in this context is the post-contractual breach of duty ("culpa post pactum 

finitum"). If the contract is terminated, the customer has the right to remove his own data (§ 

539 para. 2 BGB). However, this right of removal is subject to a short limitation period of six 

months from the termination of the contract (§ 548 para. 2 BGB). According to § 307 para. 2 

BGB in connection with § 539 para. 2 BGB a clause is invalid which provides for a right of 

the provider to delete all data in such a case. The contents provided by the customer are 

rightfully entitled to the provider. In this respect, the ASP is obliged to hand over all backup 

copies. Furthermore, the client is entitled to claims for deletion for reasons of data protection 

law (Art. 17 DSGVO). 

6. data protection law 

The purpose of data protection law is to protect the individual from the fact that his or her 

personal rights are impaired by the handling of his or her personal data. If the cloud provider 

processes personal data, the regulationsof the DSGVO must be observed. 

(a) processing of personal data 

Especially when using cloud-based systems, software and data are no longer processed and 

stored locally but on an external infrastructure. This regularly affects personal data. 

According to Art. 4 No. 1 DSGVO, personal data is any information relating to an identified 

or identifiable natural person. The processing of this data is only permitted if one of the 

conditions listed in Art. 6 Para. 1 DSGVO is fulfilled, whereby in particular the consent of the 

person concerned may be considered. In practice, however, it will be virtually impossible to 

obtain the consent of all persons affected by the processing.  
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b) Data processing on behalf of a contract 

Furthermore, in the context of the processing of personal data, it is possible that the controller 

does not process the data on his own, but is acting on behalf of a natural or legal person, 

authority, institution or other body which processes personal data on behalf of the controller 

(Art. 4 No. 8 FADP). In this case, one speaks of commissioned data processing, which is 

regulated in Art. 28 DSGVO.  

Numerous requirements must be met for commissioned data processing to be permissible. For 

example, the party responsible for data processing must select only those processors who 

offer sufficient guarantees that appropriate technical and organisational measures are 

implemented in such a way that processing is carried out in compliance with the requirements 

of the DPA and guarantees the protection of the rights of the data subject (Art. 28 (1) DPA). 

Once a processor has been selected, he or she must be subject to instructions from the 

controller with regard to data processing (Art. 29 FADP).  

If the processor, for his part, wishes to use the services of other processors, he may do so only 

with the written consent of the person originally responsible (Art. 28 para. 2 DSVO). This 

ensures that the controller always retains control of the data processing. This is important 

because, despite the involvement of other bodies, the data controller is responsible to the data 

subject for compliance with data protection regulations and is liable in the event of a breach. 

In addition, the same data protection obligations are imposed on each additional processor as 

were established in the relationship between the data controller and the original processor 

(Art. 28 para. 4 DPA). 

The contract processing relationship, whether between the responsible person and the 

processor or between the processor and other processors, must be in writing by contract or 

other legal act (Art. 28 para. 9 DSGVO). This must include all essential points, in particular 

the object and duration of the processing, the nature and purpose of the processing, the type of 

personal data, the categories of data subjects and the obligations and rights of the controller 

(Art. 28 para. 3 DSVGO). This ensures that the processor is bound to the controller. The 

processor is subject to a number of obligations, including the obligation to maintain secrecy 

and to provide the controller with all information necessary to demonstrate compliance with 

data protection regulations. 

The situation is different in the case of cloud computing. In principle, this form of control 

described above contradicts the concept of cloud computing, as the flexible handling of 

resources used by the cloud provider in detail is intended to ensure optimum use of storage 
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and servers. A splitting of data packages or a short-term data shift to other (e.g. storage) 

resources is therefore not unusual, but rather part of the actual cloud concept. This is what 

gives the "cloud" the great advantage of dynamically adapting resource requirements to 

current needs. However, this has the consequence that the client either does not know the 

resources used or cannot even determine them in general. A controlling access to the data, e.g. 

access and access control by the customer for all data processing in the cloud, is therefore not 

easily possible with the original concept of cloud computing. One conceivable solution to this 

problem is for the cloud provider to submit a data protection offer as part of the contract 

drafting process, thus ensuring, for example, that the data remains within the EU area.
1722

 

(c) Placing of orders in third countries 

If a contractor based in a third country (outside the EU/EEA) is commissioned or if data 

processing is to take place in such a third country, additional requirements must be met. In the 

case of data processing outside the EU/EEA, the principle of an adequate level of data 

protection in the recipient country and the associated provisions of Art. 44 - 50 DSGVO 

apply. For a data transfer to a third country to be possible, there must either be a Commission 

adequacy decision with regard to the data level of the third country (Art. 45 DSGVO) or other 

appropriate safeguards provided by the controller or processor (Art. 46 DSGVO), in particular 

binding internal data protection rules (Art. 47 DSGVO). In addition, the consent of the data 

subject may also lead to the permissibility of the data transfer, whereby there is an express 

duty to inform the data subject of the possible risks of such a transfer (Art. 49 para. 1 lit. a) 

DSGVO). The transfer of data to third countries is therefore permissible above all if an 

adequate level of data protection exists there. In this context, the DSGVO does not introduce 

any innovations compared to the previously applicable BDSG.  

Pursuant to Article 45(9) of the DPA, binding findings of the Commission, which the 

Commission has adopted in the context of Article 25(6) of the DPA on the adequate level of 

data protection in third countries, remain in force until they are amended, replaced or repealed 

by a Commission decision. Under the then existing Article 25 (6) Data Protection Directive, 

the following countries were subject to appropriate adequacy decisions under the old legal 

situation, which are still in force today: 

 Andorra (OJ of 21.10.2010, No L 277/27) 
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 Argentina (OJ EC v. 5. 7. 2003, No L 168/19) 

 Australia, specific case PNR data (OJ EC v. 8. 8. 2008, No L 213/47), 

 Faroe Islands (OJ L 58/17, 5.3.2010), 

 Guernsey (OJ EC of 25. 11. 2003, No L 308/27), 

 Israel (OJ L 27/39, 1.2.2011), 

 Isle of Man (OJ EC of 30. 4. 2004, No L 151/51 and corrigendum in OJ EC of 10. 6. 

2004, No L 208/47) 

 Jersey (OJ EC v. 28. 5. 2008, No L 138/21) 

 Canada (OJ EC v. 4. 1. 2000. No L 2/13), special case PNR data (OJ EC v. 29. 3. 2006, 

No L 91/49), 

 New Zealand, (OJ L 28/12 of 30.1.2013), 

 Switzerland (OJ EC of 25. 8. 2000, No L 215/1), 

 Uruguay (OJ L 227/11, 23.8.2012).
1723

 

(d) Specificity USA 

The Commission had taken a specific decision concerning data transfers to the USA. 

According to this decision, the "safe harbor" package negotiated with the US Department of 

Commerce guaranteed adequate data protection. The prerequisite for this was that the 

recipient in the USA had to commit himself to comply with certain data protection principles 

by making a declaration to the competent US authority.
1724

 However, in its ruling of 6 

October 2015, the European Court of Justice overturned the safe harbour package that had 

been in force until then, as it contained an exception rule that allowed authorities to generally 

access the content of electronic communications.
1725

 This was a violation of the essence of the 

fundamental right to respect for private life.
1726

 In order to continue to allow data transfer to 

the USA, which is not recognised as a third country with an adequate level of data protection, 

the EU Commission subsequently developed the so-called EU-US Privacy Shield.
1727

 As a 

result, an appropriate level of data protection in the USA was decided on 12 July 2016, so that 

data transfer to the USA has been possible on the basis of the privacy shield since then. 
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(e) Possibility of circumvention through encryption techniques 

Actually the encryption of data is assigned to the area of data security. In principle, however, 

the question arises as to whether no personal data may be transported at all when using 

appropriate encryption techniques and the subsequent transmission, since Art. 4 No. 1 FADP 

defines personal data as information relating to an identified or identifiable natural person.
1728

 

However, this information is not transported in an encrypted data record. It is true that the 

encrypted data still constitute personal data for the body holding the "key".
1729

 However, the 

encryption has the consequence that the personal reference for all non-key holders is 

excluded, since the content of the data can only be accessed by means of an unauthorized, 

usually complex decryption. The data is therefore not personal, but anonymous data for 

persons to whom the code is inaccessible, so that the DSGVO is no longer applicable.
1730

 

There is no need for protection against the mere disclosure of the data, as no personal 

information is transmitted. The key code, however, must be absolutely inaccessible to third 

parties. If the code is subsequently disclosed, the previously anonymous data becomes 

personal data.
1731

 It is crucial that the encryption can be classified as secure according to the 

current state of the art and that there is no danger of decoding by unauthorized third 

parties.
1732

 For effective encryption, the keys must be secret. However, the secrecy of the key 

must under no circumstances be confused with the secrecy of the encryption algorithm itself, 

the disclosure of which even contributes to the security of the encryption according to the so-

called Kerckhoff principle.
1733

 Whether the necessary security standards have been observed 

must be proven by the person encrypting the data in case of doubt. The DSGVO is thus 

generally applicable to the transmission of encrypted data, unless the data exporter proves that 

the data is securely encrypted and that only the person concerned or a person authorised under 

the DSGVO can view the data with the key.
1734
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7th Fiscal Code (AO) 

If the contractor is to process tax-relevant data, the regulations of §§ 146 ff. AO must be 

observed.  

(a) domestic financial accounting 

According to § 146 Abs. 2 sentence 1 AO books and the otherwise necessary recordings are to 

be led and kept in principle in the area of application of this law. In this respect, outsourcing 

electronic data to a contractorin Germany in relation to the AO is unproblematic. 

b) Financial accounting abroad 

aa) In EU/EEA 

After § 146 Abs. 2a AO the responsible tax authority can approve on written application of 

the taxpayer that electronic books and other necessary electronic recordings or parts of it 

outside of the area of application of the AO in an EU member state or an EEA member state 

can be led and kept. The prerequisite for an approval is that the taxpayer informs the 

competent tax authority of the location of the data processing system and, if a third party is 

commissioned, of its name and address, that the taxpayer has properly fulfilled its obligations 

arising from §§ 90, 93, 97, 140 to 147 AO and 200 para. 1 and 2 AO, that data access by the 

German tax authority is possible in full in accordance with § 147 para. 6 AO and that taxation 

is not affected by this. In addition, there is an obligation to provide comprehensive procedural 

documentation. If these requirements are met when applying for the relocation of electronic 

accounting to EU/EEA countries, the taxpayer's claim for approval by the tax office will be 

affirmed; if, on the other hand, the requirements of No. 1 or No. 2 are not met, the tax office 

may only grant approval in accordance with § 146 Para. 2a Sentence 2 No. 4 AO if the 

taxation is not affected by this. For the area of "regular outsourcing", outsourcing of financial 

accounting within the EU or EEA does not therefore give rise to any major problems. The 

requirements of the AO can be fulfilled by the client throughout. With regard to the cloud 

computing concept, the problem of location information arises due to the flexible data storage 

already described. Due to the design of cloud systems, it is not easily possible to specify a 

concrete location of the data processing system. However, the dynamic adjustment of the IT 

systems to meet the needs of the tax authorities does not make access more difficult in any 

way. As a result, access by the authorities within the framework of cloud computing remains 

identical to that of"regular outsourcing".  
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bb) Outside EU/EEA 

A relocation of electronic accounting to the rest of the world is permitted, under the same 

conditions as outsourcing within the EU (see above aa) and § 146 paragraph 2a AO). In 

essence, the tax authorities will only approve such a relocation if the taxation is not affected 

by it. When a taxation is not impaired results neither directly from para. 2a nor from the law 

materials or from § 148 AO, in which also this element of crime is used; decisive might be 

that an electronic exterior examination is possible for the German tax office according to § 

147 para. 6 AO and the taxpayer has not violated his tax obligations up to now.
1735

 The 

booking vouchers available in paper form must remain in the inland. The approval is a 

discretionary decision and represents an administrative act. If the foreign office revokes its 

approval for access by the German tax authorities, the approval for the relocation of electronic 

accounting must be revoked and the relocation of electronic accounting back to Germany 

must be demanded and proven by the taxpayer.
1736

 If the taxpayer does not comply with this 

request, a so-called delay payment (in the amount of €2,500 to €250,000) can be assessed 

against him. The late payment represents a penalty payment within the meaning of § 329 AO, 

since it is directed at the performance of an act or toleration of the taxpayer. 

(c) Consequences of incorrect accounting 

Where errors are corrected without prejudice, the accounting result must be corrected on the 

basis of supporting documents and records. The situation is different, however, when material 

transactions are incorrectly presented. According to § 158 AO only the proper bookkeeping 

has probative force. A not proper bookkeeping can lead to an estimation after § 162 AO
1737

, to 

coercive means after § 328 AO or to a punishment after § 379 Abs. 1 AO. In the case of 

cessation of payments or insolvency it can also lead to a punishment according to § 283 StGB 

(bankruptcy) or § 283b StGB (violation of the bookkeeping obligation). 

8th Works Constitution Act (BetrVG) 

The provision of § 87 BetrVG regulates the mandatory co-determination right of the works 

council in social matters. The regulation concerns the core area of the participation and 

codetermination of the employees. The operating partners must agree on all measures and 
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decisions, which refer to the affairs specified in ? 87 exp. 1 BetrVG.
1738

 There is a positive 

consensus principle. Neither the employer nor the works council can act effectively without 

the consent of the other party.
1739

 If a company's data is outsourced by way of data 

outsourcing, the installation of a digital access system is mandatory in order to ensure that 

employees continue to have access to company data. As a rule, this is done by means of a 

password-protected user account system (via intranet or internet). As a result, the employer is 

able to monitor the work behaviour and possibly also the work performance of the employees 

by assigning individual user accounts to specific employees. The installation of such an 

access system triggers the co-determination right of the works council § 87 BetrVG. The work 

council has after § 87 exp. 1 No. 6 BetrVG, as far as a legal or a tariff regulation does not 

exist, a right of codetermination with the introduction and application of technical 

mechanisms, which are suitable or intended to supervise the behavior or the achievement of 

the employees. The co-determination facts of § 87 exp. 1 No. 6 BetrVG cover only such 

monitoring measures, which are accomplished with the help of technical mechanisms.
1740

 By 

the employment of this technical monitoring equipment data must be raised, which permit 

conclusions on the behavior and/or the achievement of the employees.
1741

 In addition, the 

technical equipment used by the employer to monitor the employees must have an 

independent monitoring effect.
1742

 In addition, the use of the technical device must be 

objectively suitable for monitoring the behaviour or performance of workers, given the 

technical characteristics of the device and the specific way in which it is used.
1743

 However, 

the employer's intention to monitor or the subsequent use of the information obtained by the 

technical device is irrelevant. It is
1744

also immaterial whether the technical device constitutes 

a measure necessary to the performance of work
1745

or whether the monitoring of the worker is 

merely a secondary effect of the use of the technical device.
1746

 However, the works council's 

right of co-determination does not apply if the monitoring of employees by a technical device 

is only a theoretical possibility. Works council involvement is only necessary if the equipment 
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has a specific function to monitor the behaviour or performance of the employees.
1747

 If a 

technical process is controlled by the use of the technical equipment, a monitoring in the 

sense of § 87 exp. 1 No. 6 BetrVG is present only if the use of the technical equipment makes 

at the same time a user control possible or permits conclusions on the behavior or the 

achievement third.
1748

 A data access system will regularly allow conclusions to be drawn 

about the behaviour and performance of employees. The works council's right of co-

determination pursuant to § 87 (1) no. 6 BetrVG therefore also concerns the use of technical 

equipment when using e-mails and when using the Internet as well as access control systems 

to the Internet.
1749

 The works council can demand that the employer refrain from measures 

which violate its co-determination rights. The right to injunctive relief must be asserted in the 

resolution procedure
1750

. After the resolution has become final and absolute, it can be revoked 

in accordance with § 85 Paragraph 1 ArbGG, §§ 888 ff. ZPO can be enforced. If the measure 

continues to have an effect, the works council can also take legal action to have the measure 

reversed. On the other hand, electronic surveillance of the employee at the workplace, which 

is aimed solely at monitoring the employee's behaviour, is generally not permitted in 

Switzerland under Article 26 of Regulation 3 of the Labour Code and the results collected 

with the spyware cannot therefore be used in court.
1751

 Instead, the employer must already use 

preventive measures (blocking). 

IV. General Public License (GPL) 

Literature: 
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Funk/Zeifang, The GNU General Public License, Version 3 - An analysis of selected new 
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Copyright Law, GRUR Int. 1999, 839; Jaeger/Metzger, The new version 3 of the GNU 

General Public License, GRUR 2008, 130; Koch, Problems when changing to version 3 of 

the General Public License (Part 1) - The new regulations in version 3 of the GPL, ITRB 
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The "General Public License" (GNU/GPL) version 3 (see 9. Chapter Model Contracts, VII.) 

from 2007,
1752

 developed by the GNU system under the leadership of Richard Stallman and 

published by the "Free Software Foundation", is considered the basic model for Open Source 

Software licenses. As a genuine so-called "copyleft" license, it grants an unlimited, simple 

right of use free of charge and in return relieves the contractual partners of the obligation to 

release their modifications for general use in accordance with the GPL conditions. Despite the 

occasional designation as free software, the author has not waived his rights. In addition to 

the GPL, there is also the BSD Copyright License.
1753

 The BSD license applies in particular to 

the use of Unix. The Apache software license is also important,
1754

 especially in the web 

software area. The BSD and Apache licenses allow the marketing of adaptations as 

proprietary products and in this respect they differ greatly from the GPL. Therefore, there is 

no compulsion to distribute completed versions of the software based on open source products 

under an open source license. Since the release of the GNU General Public License version 3 

(GNU GPLv3), which in No. 4 (2) allows that the remuneration for the provision of a copy of 

the program or its making available to the public can be freely determined, the attractiveness 

of the recourse to free software has increased.
1755

 

An additional difficulty in dealing with open source licenses usually results from the fact that 

these licenses originate from the North American legal area and therefore regularly present 

problems of interpretation in the light of the German legal system. This applies especially to 

questions of interpretation in connection with the German principle of abstraction, but also to 
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the lack of an obligation under the law of obligations, since those licenses do not know any 

obligations for the user to pay consideration.
1756

 

The FSF has so far only approved the original English versions of the GNU licenses, because 

making qualified translations into other languages is too complicated and expensive.
1757

 Any 

translation error could shake the entire open source community. Since the licenses usually do 

not contain any choice of law clauses, the principles of private international law apply 

accordingly. Essentially, the conflict-of-law regulations Rome I (EC No. 593/2008) and Rome 

II (EC No. 864/2007) of the European Union, as well as international copyright law, for 

example in the form of Article 27 (I) of the European Convention on Human Rights and 

Fundamental Freedoms, are of essential importance here.  

In order to create legal certainty, it is always advisable to include a choice of law clause when 

drafting the respective framework contract under the law of obligations (software licensing, 

software development, maintenance), with the provision that German law should apply to 

disputes, excluding the UN Convention on Contracts for the International Sale of Goods. 

Today, the effectiveness of the GPL is widely accepted and accepted. In August 2008, the 

United States Court of Appeals for the Federal Circuit ruled in favour of a programmer who 

had published a free program for controlling model railways under the open "Artistic 

License". The defendant had used the source code commercially without the necessary 

attribution. The district court had only seen this as a breach of contract. The Federal Court, 

however, overturned this decision because it considered the violation of the requirements of 

an open license to be a copyright infringement. Similarly, in Germany, the LG München and 

LG Frankfurt a.M. 
1758

 In its reasons for the ruling, the United States Court of Appeals for the 

Federal Circuit also explicitly mentions Creative Commons licenses and the use of the GPL 

for Linux. In the
1759

 same way, the District Court of Amsterdam affirmed the validity of a 

Creative Commons license for photos and awarded damages for violation.
1760

 The District 

Court of Bochum has also accepted a claim for damages and information for violation of open 
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source conditions for software, despite the fact that it was provided free of charge.
1761

 The 

compatibility of the GPL with the German copyright and cartel law has been confirmed by 

various courts in this respect; these are general terms and conditions.
1762

 

Most open source licenses are based on the so-called copyleft principle, which basically 

allows the licensee to make and distribute copies of the program source code on any media 

under certain conditions (see GPLv3 No. 1). In addition, Licensee may create its own works 

and modifications based on the original program, whereby those license terms shall apply to 

the work as a whole and the new software version may only be distributed including the entire 

source code.
1763

 

From this copyleft principle of § 3 GPLv2, in the opinion of the LG Hamburg, a simple right 

of use is only granted if the user undertakes to offer the processing or redesign created by him 

again under the conditions of GPLv2. This is the only way - according to the Regional Court - 

to ensure the further development and improvement of the Open Source software offered 

under a GPLv2. According to § 4 GPLv2, a violation of the provisions of GPLv2 

automatically leads to a loss of all rights of use. Therefore, it is an offence terminating the 

rights of use if the complete source code for the corresponding object code is not published. 

With regard to the risk of repetition within the meaning of § 97 (1) UrhG (German Copyright 

Act), the Halle Regional Court assumed that this was already indicated after a first violation 

of the provisions of GPLv3.
1764

 

Furthermore, offering software under the GPLv2 license without reference to the GPL and 

without including the license text and source code is illegal.
1765

 

If an open source code is mixed with a commercial program, one speaks of an "open source 

hybrid".
1766

 Here the problem arises that the conditions under which the use of the OS source 

is permitted are transferred to the commercial hybrid product as a so-called "viral effect" and 

classify it as Open Source overall,
1767

 but at the same time a violation of the GPLv3 leads to 

the expiration of the rights of use. If the OS conditions are not met, this may lead to the fact 
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that the entire product may no longer be used. The LG Frankfurt a.M. has granted a claim for 

injunction for copyright infringement due to violation of the GNU GPL by referring to § 139 

BGB and the resulting total nullity of the granting of rights, but shied away from an 

assessment of the case under cartel law.
1768

 However, this cannot be followed in this way; 

because the GPL is about general terms and conditions, § 306 BGB takes precedence as lex 

specialis. According to § 306 para. 1 BGB, however, the contract remains valid for the rest in 

case of invalidity of the GTC. The exception rule of § 306 (3) BGB has not yet acquired any 

practical significance.
1769

 It should therefore have been examined further. 

The wording "provided that the following conditions are met" refers to a grant of use which is 

linked to a resolutory condition in the sense of § 158 para. 2 BGB.
1770

 This construction of 

conditions should also apply to open source distribution under version GPL 3.
1771

 

The legal nature of open source constellations is controversial. In some cases, the law of 

donations is argued here.
1772

 Others focus more on corporate law structures.
1773

 Finally, it 

could also be argued that, in view of the commercialised idea of resale, these are normal 

purchase and work contracts.
1774

 Another view basically recognizes a gift as the legal nature 

of open source contracts, which does not require notarization, since both the conclusion and 

the execution of a gift contract can be seen in the downloading of the software.
1775

 Since in 

practice open source software is often sold with additional services and installation 

obligations (contract for work and services), it is more likely to be a mixed type of contract - 

the remuneration of the entire contract speaks in favour of the application of the law on sales 

contracts.
1776

 

With the aim of granting the user the widest possible right of exploitation, the GPL allows the 

free reproduction and modification of the source code. The editing right includes the 

permission to modify and further develop the source code as well as the right to decompile 
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and compile. The users may in turn freely reproduce and distribute these modified works 

provided that they are again placed under the GPL (§ 2). The basic permissions are still to be 

found under No. 2 GPLv3, the transfer of modified source code versions is now regulated in 

No. 5 GPLv3; the prerequisite that the new works are also placed under the GPL is now found 

in No.5 lit.c GPLv3.
1777

 The so-called "Linux clause" in § 32 para. 3 sentence 3 UrhG ensures 

the effective exclusion of the remuneration claims of individual authors under German law. 

All forms of licensing require that a reference to the original source of the software be 

included in the marketing. If the reference is forgotten, the software must not be distributed 

without reference.
1778

 Ineffective are the references to the fact that the software can be used 

under exclusion of any liability. Such a clause as a disclaimer is not compatible with German 

law (§§ 309 No. 7 and 8b, 475 BGB). Even in the case of a gift, liability for intent and gross 

negligence remains according to German understanding (§§ 276 para. 3, 521, 523, 524 BGB). 

GPLv3 accepts for the first time that a worldwide effective limitation of liability and warranty 

cannot be formulated. It therefore contains two new ways of achieving harmonisation of 

standards: Clause 7 lit. a allows each licensor to formulate different liability and warranty 

provisions of clauses 15 and 16 with respect to his added program components. In addition, 

No. 17 contains a request to evaluation courts to apply local law which implies the lowest 

liability standard. In German law, this is the liability standard under gift law of §§ 521, 523, 

524 BGB.
1779

 

In detail, however, this contract in German law leads to numerous questions of interpretation, 

especially with regard to the theory of assignment of purpose applicable in copyright contract 

law. Firstly, the effective inclusion of new types of use pursuant to Section 31a UrhG is 

disputed. Since the GPLv3 dates from 2007, but is always agreed anew with the author, it is 

problematic in the case of more recent licences whether other types of use are also included. 

Undoubtedly, the note in No. 14 GPLv3 that all later versions are covered is no answer to this 

question. A solution for future contracts should be achieved by referring to the version of the 

GPL. However, this does not help with earlier agreements. It is sometimes argued that the 

time of the first distribution of the software should be taken into account. If a software is 

successively processed according to this approach, two different licenses would then be 

necessary. 
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A second central question is which exploitation rights are included in the GPL. The GPL 

expressly only covers the right to reproduce, distribute and process. This means that under 

German law the rental right, the right of communication to the public and the right of making 

available to the public are not granted by this agreement. With regard to the right under § 19a 

UrhG, it is problematic that one of the most important distribution channels, the internet, 

would be cut off. However, § 31.5 UrhG clearly speaks against a supplementary 

interpretation. 

A third problem is the dogmatic classification of the conditions for granting the right of 

reproduction and distribution. It is argued that the conditions led to the agreement of a 

resolutory condition within the meaning of § 158 (2) BGB. Others, on the other hand, assume 

a restriction in rem in the sense of a separate type of use. In the opinion of the Munich I 

District Court, the GPL contains general terms and conditions which are applicable in 

Germany according to §§ 305 ff. BGB can be effectively included in contracts for rights of 

use. In particular, the obligation clauses in clauses 5 and 6 of the GPL do not violate § 307 

BGB. If a user violates the obligations under the GPL, his rights of use expire and the rights 

holder can be held liable for copyright violations.
1780

 In the event of the occurrence and lapse 

of the rights of use according to No. 8 p. 2 GPLv3, the rights of the user according to § 69d 

UrhG (German Copyright Act), such as the intended use of the computer program according 

to § 69d para. 1 UrhG (German Copyright Act), continue to exist, provided that the user has 

lawfully acquired the software according to Art 5 para. 1 of Directive 2009/24/EC. An 

unlawful acquisition under copyright law is to be seen in a first distribution in violation of the 

GPL, as well as in an unauthorised distribution of a software processed by the transfer.
1781

 

The way in which open source contracts are fulfilled is also problematic and controversial. On 

the one hand, in the context of contract fulfillment, all designated exploitation rights are 

granted by all previous developers, such as under GPLv3 No.10. However, the software itself 

is transferred by the respective last licensor. It is argued that this separation does not apply to 

the conclusion of a contract with end users - a right of use already results from § 69d para. 1 

UrhG, since this provision already covers all necessary rights of use.
1782

 

                                                 

 
1780

 LG Munich I, Urt. v. 19.5.2004 - 21 O 6123/04, MMR 2004, 693 (with note Kreutzer) = ZUM 2004, 861 = 

CR 2004, 774; Schulz, "Open Source Software in court" MMR 2004, 573, similar to LG Frankfurt a.M. 

Judgement of the court 6.9.2006 - 2-6 O 224/06, CR 2006, 729 = ZUM-RD 2006, 525. 
1781

 Wiebe, in: Spindler/Schuster, Recht der elektronischen Medien, 4th ed. 2019, § 69c marginal no. 50 f. 
1782

 Redeker, IT Law, Sixth Edition, 2017, marginal 595e. 



410 

The questions of public procurement law in connection with open source are also still 

unresolved. In some cases, the public sector wants to award contracts only to entrepreneurs 

who disclose the source code of their products and provide the client with the licensing rights 

free of charge. Such a request could be seen as a purely political and therefore inadmissible 

"non-public procurement" criterion, which makes the award procedure illegal. It
1783

 remains 

to be seen what possible changes will result from the Procurement Modernisation Act 

(VergRModG) adopted in April 2016.
1784

 

V. IT Outsourcing and Change Request 
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IT outsourcing is generally understood to mean both the outsourcing of one's own IT 

departments and areas of responsibility to an external service provider, as well as the purchase 

of external IT services to replace one's own infrastructure when founding a company. If 

individual tasks are transferred, this is referred to as partial outsourcing, while a full 

outsourcing of the IT area can be called "full outsourcing", although there must always be a 
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possibility of controlling and monitoring the service provider, especially with regard to data 

protection regulations (e.g. Art. 29 EU-DSGVO, § 11 (2) BDSG old version).
1785

 

IT outsourcing involves a number of risks that need to be honestly stated. These include in 

particular the client's dependence on external service providers. Especially with regard to 

possible poor performance or the risk of insolvency, the company can suffer considerable 

damage. The client company also loses operational know-how, and its outsourcing fees ensure 

that the service provider receives operational knowledge. This also entails the security risk 

that third parties may gain access to internal company information. Due to the fixed contract 

terms that are common in this sector, outsourcing regularly also entails a loss of flexibility. In 

the long term, moreover, it can lead to cost increases, especially in comparison to the costs of 

internal IT use. The problems of job cuts will not be discussed in detail; it is obvious that IT 

outsourcing can lead to a significant deterioration in the internal working atmosphere. 

In this respect, a clear analysis of the interests of the parties involved is necessary. The 

outsourcing provider will be primarily interested in service quality, cost control and 

flexibility. In the area of service quality, he is concerned with the definition of the 

requirements at the time the contract is concluded; here the exact modalities of the desired 

services must be specified exactly. If there is progress in innovation during the contract 

period, the service provider would like to be involved. Incidentally, service quality is also 

safeguarded by liability and termination rules in the event of poor performance. In the area of 

cost control, the interest of the outsourcing provider is focused on achieving a favourable 

price, both when the contract is concluded and during the contract period. In particular, he 

will want to avoid having to bear additional costs. With regard to flexibility, the interest of the 

service provider is to provide for a corresponding right of modification and exit. 

For its part, the outsourcing customer has a profit-making interest above all. He is interested 

in securing a sufficient profit margin. Long terms should compensate for the initial 

investment. Similarly, the outsourcing client will want to protect itself against financial losses 

in the event of premature changes in services by the client. The profit can also be secured by 

exploiting internal synergies. Typically, the outsourcing client is not only working for one 

customer, but also takes over the contract for a number of similar cases. In addition to the 

profit interest, the outsourcing client also wants to protect himself against risks, for example 

by refusing quality assurances and reducing liability in the event of poor performance. 
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It is difficult to weigh up the various interests and bring them into a reasonable contractual 

corset. Outsourcing is a complex transaction. In particular, it affects a wide range of legal 

areas, including labour law, tax law and antitrust law. In addition, there are questions from the 

law on services/work contracts and data protection law. It is a long-term contract with 

business-critical effects, which makes detailed contract drafting particularly important. In this 

context, the outsourcing client's know-how advantage must be taken into account, which 

guarantees him a contractual negotiation advantage in the area of IT and transaction 

management. However, the outsourcing provider knows better the state of his own business. 

In addition, there is the risk of a conflict of interest of the outsourcing provider's IT personnel, 

who may become future employees of the outsourcing client. 

An IT outsourcing project must therefore be planned particularly carefully at the beginning. 

First of all, a team must be formed, which includes the management, the finance/controlling 

department and the human resources department. In addition, external consultants and the 

legal department must be included. The first step is a comprehensive investigation of the 

current situation, which can be carried out with the help of a so-called "Total Cost of 

Ownership" (TCO) analysis, in order to be able to make a judgement as to whether IT 

outsourcing leads to positive economic effects. If the decision is made to use external 

procurement instead of in-house production, the results of the TCO analysis must be used to 

make a decision on the scope of outsourcing.
1786

 An invitation to tender has to be issued to 

select potential suppliers. Tender documents must be specified, if necessary a draft contract 

must be enclosed. A data room may also have to be set up for bidders, where they can find out 

about the main business processes in the company. After receipt of the relevant offers, they 

will be examined and follow-up talks with the bidders will be held. Once a preferred bidder 

has been selected, it is advisable to define the principles of further contract negotiations with 

this bidder in a letter of intent.
1787

 

In addition to this procedure, an internal due diligence check is required. The first step is to 

determine the current IT budget. The affected systems are also to be fixed more precisely. It 

must be checked whether the systems mentioned are owned by the outsourcing provider or 

only available by way of leasing. The book values of the systems are to be determined and 

their use in other areas. In addition to the IT systems, the existing maintenance and service 
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contracts must be examined, particularly with regard to termination options, the possibility of 

transferring the contract to the outsourcing client and other exit options. 

The software contracts must be checked to see whether they are transferable and/or 

terminable. In this respect, the existing prohibitions on transfer must be taken into account in 

particular. These can be of a contractual nature (see § 399 BGB and § 354a HGB). 

Furthermore, copyright law provides for a special consent requirement for the further transfer 

of rights of use (§ 34 UrhG). The employees affected by the transfer of business must be 

identified and classified according to salary, length of service and company pension scheme. 

It is then necessary to examine the consequences of a transfer of employees in individual parts 

of the business, which can be a problem particularly in the case of parts of the business which 

are not clearly defined in terms of function or organisation. Then the probability of 

contradictions against the transfer of the business must be estimated and key players must be 

identified who are important for the transfer of the business. In addition to the IT systems and 

the employees, approval requirements must also be examined which either exist within the 

company (e.g. with regard to the supervisory board or shareholders) or arise from public law 

(see for example § 25a KWG). 

In the area of pre-contractual risk management, it is then necessary to clarify with the selected 

bidder how the further contract negotiations will be conducted. In this context, the obligation 

to pay damages in the event of termination of the negotiations must be taken into 

account (§§ 280 (1), 241 (2), 311 (2) BGB). Case law assumes that such a liability for 

damages may be considered if someone has created confidence in the conclusion of the 

contract and has broken off the contract negotiations without good reason.
17881789

 However, a 

more favourable offer by a third party is considered a valid reason, as is the takeover of the 

provider by the competition. Compensation for expenses for the cost estimate as well as for 

lost income shall be considered as damages. An exclusion of liability by general terms and 

conditions is hardly possible. In this case the blocks of § 309 No. 7 and § 307 Para. 1 BGB 

apply. In the further drafting of the contract, a distinction must be made between direct and 

indirect outsourcing. One speaks of indirect outsourcing if the outsourcing is carried out 

within the framework of a joint venture between the outsourcing provider and the outsourcing 

client. In the field of IT outsourcing, the solution of direct outsourcing via new companies 
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under company law is more common. However, indirect outsourcing has certain advantages, 

namely the possibility of controlling the services under company law. The parties are in a 

partnership, also in terms of profit and costs. Instead of the big "big bang" there is a gradual 

transfer process, for example by reducing the company law shareholdings. In other respects, 

the corporate shareholding is itself again an additional value. However, indirect outsourcing is 

complex in terms of contract design and contract implementation. Moreover, there is a risk of 

conflicting goals such as the interest in service versus the interest in profit. 

The final contract is essentially concluded on the basis of a specification sheet. These are 

usually drawn up by the outsourcing provider. If the outsourcing client draws up the 

specifications, he thereby assumes additional liability risks (§ 280 para. 1 BGB). With the 

help of a so-called Letter of Intent (LoI), the duration of the contract negotiations and existing 

confidentiality obligations are often specified in addition to the rough cornerstones and 

objectives of the main contract. Since documents of this kind often contain an explicit 

provision that legal ties should be excluded, they usually fulfil the function of summarising 

previous results and psychologically prevent the negotiating parties from subsequently 

deviating from earlier negotiation results.
1790

 The main contract then has to clarify a number 

of intellectual property rights issues. In particular, the question of the possibility of 

assigning existing rights of use is difficult to clarify. 

When changing employees, § 613a BGB must be observed. The legal transfer of a business 

unit leads to a series of fatal consequences for an outsourcing project. A business unit is an 

economic unit consisting of personnel and material resources and can therefore be 

distinguished from a mere transfer of functions. If a task previously performed internally by 

the company is merely outsourced, this does not constitute a transfer of business if the 

outsourcing recipient does not take over either personnel or work equipment. In the case of a 

partial transfer of material resources or persons, quantitative or qualitative considerations 

must be made in each individual case. This applies in particular to the mere transfer of 

overhead functions (IT purchasing or IT training) or in the case of persons with a dual area of 

responsibility. If a case of § 613a BGB (German Civil Code) exists, the employment 

relationships are automatically transferred to the outsourcing client. The outsourcing client 

shall enter into existing employment relationships on the cut-off date; the old employment 

contract shall continue to apply with the new employer, including existing works agreements 
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or collective agreements. The same applies to the company pension scheme, which also 

remains in place. The parties to the outsourcing project have information duties according to § 

613a para. 5 BGB. If possible, employees should be informed about the project one month 

before the transfer of the business. Joint information is recommended, preferably in writing 

with proof of receipt. The duty to inform refers to the planned time of the transfer of business 

(including possible demergers according to § 324 UmwG) and the reason for the transfer of 

business. Information must be provided on the legal, economic and social consequences for 

employees, in particular with regard to their rights under works agreements, collective 

agreements and pension schemes. Information must also be provided on the employee's 

existing right of objection. For his part, the employee has a right of objection pursuant to § 

613a, Subsection 6, BGB. This right of objection can be declared to the new or old employer. 

There is a period of one month from receipt of a complete notification, whereby deficiencies 

in the notification lead to a right of objection which is unlimited in time. The objection must 

be declared in writing, but it is not necessary to give reasons. If the employee declares the 

objection, the employment relationship remains with the old employer. However, the former 

employer may then terminate the employment for operational reasons, if necessary, whereby 

he must take into account the rules on social selection if there is an objective reason. If there 

are more than 20 employees in the company, there is an obligation to inform the works 

council (§§ 111 et seq. BetrVG), otherwise an agreement with the works council on 

reconciliations of interests and the social plan is necessary. The transfer of employees must be 

reported to the Federal Employment Agency (§ 17 KSchG). 

In the case of direct outsourcing, the question of the legal nature of the service relationship 

must first be examined. This can be a contract of service if an activity as such is owed. In the 

case of a contract for work and services, on the other hand, the success of the corresponding 

activities would be owed. In particular in the case of software development, a contract for 

work and materials within the meaning of § 651 BGB may also be considered. In most cases, 

outsourcing contracts are mixed contracts. Here, there are service contract components, 

especially with regard to IT system operation, hotline and TC services. Work-contractual 

components are in particular system implementations and existing transition projects. The 

performance obligations are to be defined as concretely as possible in the specification sheet. 

This is typically done in attached service specifications and service level agreements (SLA). 

The SLAs define the concrete performance parameters as well as operating times, availability, 

downtimes or reaction times. Typical service contents of the SLAs also refer primarily to data 

backup and data archiving as well as maximum downtimes. In addition, SLAs regularly 
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contain quality control regulations as well as legal consequences in case of insufficient 

quality.
1791

 It is controversial whether SLAs are subject to general control as general terms 

and conditions of business or whether they are omitted according to § 307 para. 3 BGB.
1792

 In 

addition to the general service description, milestones and final deadlines are also regulated in 

the project contract. In addition, there are test and acceptance regulations as well as notes on 

the outsourcing client's obligations to cooperate. The SLAs are concretisations of the 

performance requirements, but do not yet turn the service contract into a contract for work. If 

the SLAs are violated, there is a breach of contract which can lead to claims for damages 

according to § 280 BGB. However, the outsourcing client has the possibility to prove that he 

is not at fault. In addition, a reduction of the remuneration in case of non-compliance as well 

as extraordinary terminations in case of serious mistakes according to § 314 para. 1, § 626 

para. 1 BGB are common. A difficulty here is that compliance with the SLA is often not 

verifiable. In this case, concrete measurement procedures and reporting strategies must be 

regulated in the contract. 

The actual damage is also often not clearly identifiable. In this case, contractual 

penalties/penalties must be agreed in the contract (see §§ 339 ff. BGB). With regard to the 

provisions on availability, it is necessary to ask where and how availability is measured. Key 

time data are required for the calculation (monthly or quarterly). It is also necessary to deduct 

maintenance times. Maximum downtimes are to be quantified more precisely with regard to 

the measurement data, especially with regard to recovery times. Fault categories must be 

defined with regard to response times. It is not a question of reacting to the technical extent of 

the disruptions, but to their effects on business operations. A distinction could be made here 

between business-critical disruptions, disruptions with significant effects on business 

operations and other disruptions, and reaction and recovery times could be defined for these. 

Penalties are to be regarded as contractual penalties within the meaning of § 341 BGB, but 

can also be classified as lump-sum damages. In these cases, proof of the occurrence of 

damage is required, but not proof of the amount of damage. The assertion of a higher actual 

damage is not excluded. The penalties are to be graded as a percentage depending on the 

extent to which the SLA has been undercut. They may be increased if there is a repeated 

violation of an SLA. In the event of repeated breaches, an extraordinary right of termination 

may also be provided for. 
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Contractual penalties/penalties are regarded as the central means of pressure of the IT 

project. However, it should be noted that such contractual penalties are subject to a content 

control according to § 309 BGB. The control also extends to the amount of the contractual 

penalty. A determination of the amount in relation to a partial amount of the contract sum and 

in relation to the respective day of delay is considered permissible. The maximum limit is 5 % 

of the contract sum.
1793

 If a higher amount is determined, a partial amount above the cap of 5 

% of the total contract sum would have to be submitted for judicial review (§ 343 BGB). 

Thus, the formulation of a contractual penalty could refer to a maximum amount of 8 % of the 

total contract sum, whereby the maximum amount above 5 % of the total contract sum would 

be set for judicial review and reduction within the scope of sec. 343 BGB. 

In the case of changes in performance which do not affect the wording of the contract, a so-

called change request procedure may be considered if changes and extensions to the 

performance objectives of the main contract remain possible. This is a formalised procedure 

of constant exchange for the modification of the service description, in the course of which 

the customer can submit requests for changes and the contractor, for example an outsourcing 

provider, reacts with suggestions. 

These Change Request Procedures are to be complied with on a binding basis, if contractually 

agreed. In
1794

 addition to such a procedure, any additional expenditure must be claimed (if 

necessary in court) within the framework of a so-called adjustment procedure in accordance 

with § 313 BGB.
1795

 Even if a significant change in the content of the services provided for in 

an all-inclusive price contract had taken place, which would have affected the basis of the 

price agreement reached, the contractor would have the secondary obligation to report this 

circumstance promptly after the additional expenditure was incurred in order to keep the costs 

as low as possible. 

Here a change request can be made, for example, by the outsourcing customer. This must then 

carry out the advantages and disadvantages of the changes for the outsourcing provider. Any 

reductions or increases in remuneration as well as performance advantages and disadvantages 

for the outsourcing provider must be taken into account. The outsourcing provider must 

accept the changes if there are no disadvantages for him. If the change request is made by the 

outsourcing provider, the outsourcing customer would have to accept the offer and be 
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informed about the advantages and disadvantages of the change. Pricing is difficult here, as 

each party will react sensitively to a corresponding price risk. It is conceivable to determine a 

fixed price, but this only makes sense if the service is clearly defined and the quantity 

structure is clear. It would also be possible to determine the actual costs minus the defined 

cost savings. However, a mere grading according to expenditure has the disadvantage that no 

foreseeable cost budgets can be planned. There is also no incentive for the outsourcing client 

to save costs. Prices could also be graduated in relation to reference prices. Benchmarking 

techniques could also be used and external experts or comparative offers could be obtained. 

Although the duties of cooperation of an outsourcing provider are not explicitly regulated by 

law, the outsourcing provider is obliged to cooperate. Despite the fact that a supposedly 

conclusive list of a contractual catalogue of obligations can never actually be conclusive, an 

abstract formulation in the framework agreement with reference to the named participation 

rights in the respective service certificate is recommended. Typical obligations are the timely 

provision of necessary information and documents, the designation of competent contact 

persons, as well as the supply of premises and workstations on site and of required hardware 

and software. He is also obliged to make decisions quickly and to participate in the project 

itself. Malfunctions and problems should be reported promptly. Data security measures must 

also be complied with, for example with regard to virus protection. In the event of non-

compliance with the obligations to cooperate, the outsourcing customer may demand that the 

corresponding obligations be fulfilled. This should be coupled with an appropriate deadline. 

Under certain circumstances, the outsourcing client may carry out a substitute performance 

and demand reimbursement of the additional expenses. In addition, the outsourcing client 

shall be entitled to reasonable compensation for the costs incurred in connection with the 

provision of services in accordance with § 624 BGB (German Civil Code) and, under further 

conditions, a right of termination in the event of failure to cooperate in accordance with § 643 

BGB. 

With regard to the duration, the longest possible duration should be assumed; typically a 

period of five to ten years. An automatic extension is not advisable, as performance and prices 

usually have to be reviewed. It would be better to provide for an obligation to start 

negotiations on contract renewal well before the contract expires. Ordinary termination is 

usually excluded during the basic term. Extraordinary termination is possible in the event of 

significant breaches of contract, such as multiple SLA violations or significant delays in the 

transition project. It is disputed whether an extraordinary termination can also be linked to the 

imminent insolvency of the other party. In most cases, special termination rights are also 
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provided for, for example if the parties cannot agree on price adjustments. Here, the special 

termination rights are often linked to redemption amounts such as compensation for 

unamortized investments or for restructuring. It is important to clearly regulate termination 

support after termination. Here, for example, it can be provided that the outsourcing client is 

obliged to continue the service for a limited period of time. He must also be involved in 

transfer projects. As an option, a possibility of buying back software and hardware and 

entering into contracts, also with corresponding employees of the outsourcing client, could be 

provided for. It is recommended that a deposit agreement be concluded with regard to the 

sources in order to make a transfer back possible. 

A particular problem with outsourcing is the legal aspect of data protection. In principle, 

outsourcing is only permissible if it involves data processing by order (Art. 28 DSGVO). 

This requires the conclusion of a written contract specifying the type and scope of data 

processing and other technical and organisational measures to secure the contractual 

relationship. The outsourcing provider must remain master of the data. He is responsible for 

compliance with data protection laws, for the careful selection of the outsourcing contractor 

and for safeguarding the rights of the persons concerned. Accordingly, he requires a right to 

issue instructions and a right of control vis-à-vis the outsourcing client. The outsourcing client 

may only use the data for the purposes of the contractual relationship and must follow the 

instructions of the outsourcing provider. The employees of the outsourcing customer shall be 

bound to data secrecy (§ 53 BDSG). Cross-border data transfer, especially outside the EU, 

should only be possible with the consent of the outsourcing client. 

In the context of commissioned data processing, outsourcing is to be regarded as a transfer of 

functions (§ 28 BDSG old version). This is only permissible if the outsourcing serves the 

legitimate interests of the outsourcing provider and no overriding interests of the data subject 

conflict with it. Section 203 of the German Criminal Code (StGB) remains a special 

problem, which makes genuine outsourcing almost impossible when it comes to credit 

institutions, medical and legal practices and life insurance companies.
1796

 The banks rely here 

on Section 25a (2) of the German Banking Act (KWG), which makes it possible for the 

supervisory authorities to outsource essential areas of the banks. However, the relationship 

between the KWG and the BDSG has not yet been clarified in this respect. Moreover, it is 

important to clarify the question of dispute resolution. A legal clarification is usually difficult, 

as the matter is technically complex. It is better to establish an escalation procedure and, in 
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addition to conciliation, to provide for arbitration proceedings under certain circumstances 

(e.g. via the International Chamber of Commerce). 

The basic data protection regulation (DS-GVO) to be applied from 25 May 2018 onwards has 

greatly tightened the requirements for processors. The most important change for outsourcing 

processes results from a reassessment of the transfer of personal data between outsourcing 

provider and outsourcing recipient. § Section 3 (8) BDSG (old version) previously granted 

processing entities within the European Economic Area a privilege in that the transfer process 

was not classified as a collection (Section 3 (3) BDSG (old version), to which further 

examination obligations are linked, but was merely an internal transfer. Although external 

bodies processing orders continue not to be treated as responsible parties within the meaning 

of Article 4 No. 7 DSGVO, the privilege described above does not apply at all, with the result 

that every transmission should constitute processing within the meaning of Article 4 No. 2 

DSGVO, which  

would have to be measured against the elements of authorisation in  

Article 9 Paragraph 2 DSGVO.
1797

 It is controversial whether each transmission process 

between client and service provider must be individually legitimised. If
1798

 a processor does 

not comply with the instructions of the controller, the latter are themselves considered to be 

the controller in relation to the data processing in question, with the result that data subjects 

are entitled to compensation claims against the latter under Art. 28(10) DSGVO in 

conjunction with Art. 82(1), Art. 83(5) and Art. 84 DSGVO.
1799

 

VI. IT distribution contract law 

Literature: 

Bachofer, Der OEM-Vertrag, CR 1988, 1; Bachofer, Der VAR-Vertrag, CR 1989, 809; 

Damm, Zivil-, urheber- und wettbewerbsrechtliche Fragen zum Handel mit Software, 

Münster 2004; Rinkler, AGB-Regelungen zum Rückgriff des Unternehmers und zu 

Rechtsmängeln auf dem Prüfstand, ITRB 2006, 68; Witzel, Vertragsgestaltung bei 

Standardsoftware im Vertrieb, ITRB 2004, 180. 

 

An area that has hardly been dealt with so far is the legal relationship between dealer and 

manufacturer in the IT sector. Software as a physical good is brought to market in a wide 
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variety of forms; IT dealers play a decisive role in sales. They are organized in many different 

ways. In addition to a distribution system that is organised directly by the manufacturer via 

employed staff, there are the classic forms of the proprietary dealer and commercial agent. 

1. the classification 

In accordance with the economic complexity of trade relations, the legal qualification of 

contractual relations is also complex. In some cases, a framework agreement is concluded 

with a preliminary agreement.
1800

 In such a framework agreement, the number of individual 

contracts and the delivery quantity remain open. The dealer is only obliged to generally check 

the manufacturer's products for their usability. Dealer and manufacturer agree on a general 

cooperation, without the details of this cooperation being regulated. A permanent supply 

contract is also conceivable (§ 311 (1) BGB). Here, the dealer undertakes to the customer to 

deliver an unspecified quantity of software copies in unspecified, consumption-dependent 

instalments. A permanent readiness to perform is owed. No particular problems are posed by 

the contract on business equipment with software, in which the manufacturer undertakes to 

equip the dealer with software for trial purposes. However, there are also some obligations to 

support the dealer with advertising material. 

A particular challenge here is regularly the software manufacturer's interest in being able to 

agree its own license and usage conditions with end customers. This is not only due to 

economic objectives, but also due to the manufacturer's own obligations, such as compliance 

with the terms of use resulting from the software development. The joint distribution of 

proprietary software with open source content ("embedded" distribution) is of practical 

relevance in this context, in the context of which the manufacturer usually has to undertake to 

pass on its own software under the condition of the original license. 

In practice, there are three possible solutions:  

First, the dealer could, under the centralised distribution agreement, undertake to adopt the 

manufacturer's licensing terms in identical terms. However, this would mean that he would 

also have to prosecute infringements of these in the manufacturer's sense and, if he distributed 

a large number of different software products, he would have to keep track of them at all 

times. Therefore, this solution seems impractical. 
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Alternatively, the distributor could act as an agent of the manufacturer and conclude contracts 

on his behalf, taking into account the conditions requested. However, this solution appears to 

be feasible only at an extremely high cost. The software manufacturer would have to 

constantly monitor whether the dealer was acting as his representative within his power of 

representation - this appears impractical and would lead to high costs. 

Finally, the distributor could act in his own name but could undertake to pass on the 

manufacturer's licensing terms to the customer. Whereas the customer was previously 

required to send a signed declaration to the manufacturer before the software was put into 

operation, the practice has now developed into two other, more efficient types of contract in 

which the customer, by means of conclusive behaviour alone, declares acceptance of the 

licence conditions. So-called "enter" or "return" contracts are based on the actual use of the 

software, while shrink-wrap or click-wrap contracts are based on the actual use of the 

software, while shrink-wrap contracts are based on the effective conclusion of a contract as 

soon as the packaging is opened. In both variants, comprehensive knowledge of the terms and 

conditions by the customer appears highly doubtful. 

a) Business and merchant 

IT retailers typically start out as small business owners. As such, they are not registered in the 

commercial register and can apply simplified accounting. As far as trade tax is concerned, 

they are often below the tax-free allowance of currently EUR 24,500. Important for traders is 

their tax number, which is obtained from the tax office when they register. It is also necessary 

to register a trade and apply for a trade licence. Above a certain size, IT traders are 

merchants as defined by the German Commercial Code (HGB). § 1 HGB stipulates that 

every trader is a merchant, unless his company does not require a business operation that is 

commercially equipped in terms of type and scope. The following indications speak in favour 

of being a merchant: Diversity of the product range, scope of business relations, turnover, 

number of employees, use of credit etc. If you are not a merchant, you can still have yourself 

entered in the commercial register in accordance with § 2 of the German Commercial Code 

(HGB) so that you are on an equal footing with a merchant. 

(b) commercial agents 

Special rules apply if the dealer is a commercial agent (§§ 84 ff. and §§ 93 ff. HGB). 

According to § 84 (1) sentence 1 HGB, a commercial agent is someone who, as an 

independent trader, is constantly entrusted with the task of brokering business for another 
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entrepreneur or concluding business on his behalf. § Section 84 (1) sentence 2 HGB stipulates 

that a person is self-employed who is essentially free to determine his activity and working 

hours. The commercial agent bears his own risk and can also be a partnership (OHG, KG) or a 

legal entity (AG, GmbH). In principle, the contract between the company and the commercial 

agent (commercial agency agreement) does not require a special form. However, according to 

§ 85 of the German Commercial Code (HGB), each contractual partner can demand that the 

content of the contract be specified in writing. 

Commercial agents are subject to special obligations in relation to the manufacturer. First 

of all, the agency and financial statement obligation must be observed (§ 86 para. 1 half. 1 

HGB). The commercial agent is obliged to make constant efforts to broker or conclude 

business transactions. Furthermore, the duty to safeguard interests (§ 86 para. 1 half. 2 HGB) 

is important. The commercial agent must always look after the interests of the company he 

represents, including, for example, customer service after the conclusion of the transaction. 

The commercial agent is also subject to reporting obligations (§ 86 Para. 2 HGB)- Business 

mediation and business transactions as well as any breach of contract must be reported to the 

represented company without delay. Of course, there are confidentiality obligations (§ 90 

HGB); no trade secret may be used after termination of the contractual relationship. The 

prohibition of competition/competition aims in a similar direction. This prohibition results 

from the duty to protect interests. The commercial agent may not work for a competing 

company in the line of business of the represented company (even if this is not regulated by 

contract). This also applies to the multi-company representative. (In addition, prohibitions on 

extension to substitute products may be contractually agreed - e.g. a commercial agent for 

butter may not at the same time represent margarine of a competitor). Further obligations can 

be contractually agreed, e.g. the obligation to keep stocks, to provide customer service or a 

non-competition clause after the end of the contract. 

In addition to the obligation to pay commission (§ 87 (1) of the German Commercial Code), 

the represented IT manufacturer is obliged to provide the commercial agent with all 

documents required for the performance of his activities. The entrepreneur is further 

prohibited from competing with his own commercial agent. 

The usual remuneration of a commercial agent is the commission (§ 87 HGB). It is a 

remuneration for success and not for performance and is earned only when the company he 

represents has carried out the business he has mediated (§ 87a Paragraph 1 Sentence 1 HGB). 

The amount and settlement of the commission are regulated in §§ 87b and c HGB. In the 

event of termination of the commercial agent relationship, the commercial agent has a claim 
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for compensation in accordance with § 89b HGB. The commercial agent's compensation 

claim is a consideration for advantages which the principal has obtained through the 

commercial agent's activities and which he can use unilaterally after termination of the agency 

agreement without ongoing commission obligations. The claim results from § 89b HGB and 

is an additional claim for remuneration aimed at compensating for advantages.
1801

 The 

commercial agent relationship must be terminated. The type of termination is irrelevant. 

Sufficient are e.g. agreed solutions of the contractual relationship, contract conversions, 

terminations, expiry of time, conditions subsequent, insolvency of the entrepreneur or the 

death of the commercial agent. The claim must be asserted within one year after termination 

of the contractual relationship (§ 89b (4) sentence 2 HGB). 

The claim is excluded in the event that the commercial agent terminates the contract 

himself (§ 89b para. 3 no. 1 HGB). An exception applies if the conduct of the principal has 

given justified cause for termination. The entitlement to commission also exists if the 

continuation of the contract is not reasonable for the commercial agent due to age or illness. 

Even behaviour by the principal without fault or even lawful conduct may be sufficient; the 

decisive factor is whether this creates a situation which is no longer acceptable to the 

commercial agent in good faith.
1802

 Finally, the claim does not exist in case of termination for 

good cause (§ 89b (3) No. 2 HGB). The exclusion of the claim can also be contractually 

agreed, but not in advance, i.e. before termination of the contract (§ 89b para. 4 HGB). 

Effective are agreements after the termination of the contract or agreements in a cancellation 

agreement which simultaneously terminate the contract (but ineffective if the simultaneous 

cancellation occurs at a later date). 

The claim presupposes that the commercial agent has acquired new customers for the 

principal. The entrepreneur must derive considerable benefits from this after termination of 

the contract (§ 89b (1) No. 1 HGB). The decisive factor is the expected volume of business 

within the customer base created by the commercial agent. If the entrepreneur sells the 

business after termination and the acquirer continues the business, it can usually be assumed 

that the transfer price also includes a fee for the customer base and that the entrepreneur 

therefore has a considerable advantage. 

The claim for compensation must appear reasonable under consideration of all 

circumstances (§ 89b para. 1 no. 2 HGB). For example, a pension plan financed by the 
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entrepreneur, forbidden competitive activities of the commercial agent, a decrease in the total 

turnover or the suction effect of the famous trademark (up to 25% deduction) lead to a 

reduction of the claim. 

The amount of the claim is (§ 89b (2) HGB) limited to an annual commission (or other annual 

remuneration), calculated according to the average of the last five years (in principle, all types 

of commission claims with a net amount are to be considered) 

It is disputed whether excess commissions (= commissions based on contracts concluded 

during the contract period, but which are only due after the end of the contract, § 87a para. 1 

sentence 1 HGB) are also to be used for calculation. This is partly denied because the 

maximum limit is calculated according to the average of the last five years, but the excess 

commission is only due after the end of the commercial agent's activity. According to h.m., 

excess commissions are included in the calculation of the maximum limit in accordance with 

the meaning and purpose of § 89b HGB. This is based on transactions between the principal 

and the customer that were already made before the end of the commercial agent relationship. 

The entitlement was acquired through the commercial agent's activities during the contract 

period, so excess commissions are economically part of the income earned during the contract 

period.
1803

 

In case of doubt, the statutory due date shall be immediately applicable (§ 271 (1) BGB). A 

delay is ineffective, such as in the case of the due date of the compensation claim only after 

acknowledgement or payment in three annual instalments.
1804

 

The commercial agent bears the burden of proof in principle. To bring about customer 

business in accordance with § 87 Para. 1 Sentence 1 Old German Commercial Code (HGB), 

the commercial agent must provide evidence of an activity which, according to general 

experience, may have been a contributing factor in the conclusion of the customer contract. It 

is incumbent on the entrepreneur to prove that this activity of the commercial agent in the 

specific case did not even contribute to the later conclusion of the contract or at least there is a 

serious possibility that a contributory causality can be excluded. 
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(c) Dealers 

The commission claim for commercial agents is of central importance for IT sales. The 

regulations on commercial agents are also applied accordingly by the courts to proprietary 

traders. According to established case law, a claim for compensation comparable to § 89b 

HGB (German Commercial Code) must be granted to the own dealer if a legal relationship 

exists between him and the supplier which is not limited to a mere buyer-seller relationship, 

but integrates the own dealer into the sales organisation of the supplier on the basis of 

contractual agreements in such a way that his rights and obligations are similar to those of a 

commercial agent. Such contractual ties typical of commercial agents are regularly the duty to 

protect interests, a non-competition clause, the duty to provide customer service and the 

manufacturer's authority to issue directives. It is not sufficient that the dealer is granted the 

exclusive distribution right for two countries and that he should purchase his products 

exclusively from the supplier and sell them on his own account and at his own pricing.
1805

 It is 

also not sufficient that the authorised dealer of a software supplier, when selling the programs 

to end users, is obliged to mediate a "licence agreement" between the buyer and the 

supplier.
1806

 

Furthermore, it is necessary that the dealer is obliged to hand over his customer base to his 

supplier upon termination of the contractual relationship, so that the supplier can 

immediately and easily make use of the advantages of the customer base. It is
1807

 irrelevant 

whether this obligation is to be fulfilled only upon termination of the contract or - as in this 

case - already during the contract period by continuous transmission of the customer data to 

the manufacturer; what is decisive is that the manufacturer is thereby actually able to continue 

to use the customer base after termination of the contractual relationship.
1808

 

The dealer does not receive a commission contractually agreed with the principal 

(manufacturer/supplier) like the commercial agent, but a comparable remuneration through 

his margin after deduction of his costs, the dealer discount. The starting point for 

calculating the dealer discount is usually the software manufacturer's recommended retail 

prices (UPE). Discounts granted can lead to a reduction of the compensation claim within the 
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scope of equity considerations (§ 89b para. 1 no. 2 HGB).
1809

 This right applies only if the 

dealer has previously been active in the market area within which companies make 

recognizable offers to consumers (B2C). 

2. (recourse) claims of the dealer against the manufacturer 

Dealers have particular problems when selling defective software. As a rule, they cannot 

detect defects in the software in advance. So they are at the mercy of the manufacturer and his 

specifications for better or worse. Therefore, since the reform of the law of obligations and the 

amendments of 01.01.2018 in the area of the law of sales and contracts for work and services, 

the German Civil Code (BGB) rightly grants dealers special recourse. According to §§ 445a, 

445b BGB they have a right of recourse against the manufacturer. This right only applies 

if the dealer was previously active in the B2C sector. The dealer has no right of recourse when 

selling to commercial users.
1810

 The claim presupposes that the customer has returned the 

software due to a defect or reduced the purchase price.
1811

 In the case of § 445a para. 1 BGB 

(German Civil Code), the supplier's obligation to represent the customer is not relevant.
1812

 In 

the case of a return as a gesture of goodwill, recourse shall not be considered. Recourse 

cannot be cancelled out by general terms and conditions (§ 478 para. 2 p. 1 BGB); the 

regulations in §§ 433-435, 437, 439-443, 445a para. 1 and 2 as well as § 445b BGB are in this 

respect not negotiable, unless the retailer receives a replacement of equal value by contract. 

The equivalence of the compensation is therefore of decisive importance. It is questionable 

what the legislator intended by an equivalent compensation; from the demarcation to 

"adequacy" according to § 307 BGB it seems to follow that the criterion of "equivalence" 

limits the freedom of the contracting parties only to the choice of the way of 

compensation.
1813

 From a purely economic point of view, § 478.2 BGB thus has a mandatory 

character.
1814

 Equivalence in the case of subsequent performance would be, for example, 

offsetting agreements such as credit notes and the like.
1815

 On the other hand, possibilities of 

equivalent compensation in the case of exclusion of rights of withdrawal and rights of 
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reduction as well as in the case of shortening of limitation periods are hardly conceivable.
1816

 

Finally, § 478, Subsection 2, Sentence 3, BGB contains a prohibition of circumvention of the 

above provisions. 

The limitation period for recourse begins at the earliest two months after the fulfilment of the 

contract, then runs for two years and is a maximum of five years (§ 445b BGB). 

Section 445a (4) of the German Civil Code (BGB) must also be observed, according to which 

the provisions on the commercial duty to examine and give notice of defects (Section 377 

of the German Commercial Code (HGB)) at least apply accordingly to the commercial 

customer. 
1817

The prerequisite is that both parties to the transaction must be a merchant within 

the meaning of §§ 1 ff. HGB (German Commercial Code) and that a commercial transaction 

within the meaning of § 343 HGB exists. According to § 377 para. 1 HGB, the entrepreneur 

must inspect the goods after delivery by the seller and notify the seller immediately of any 

defect that is detected. This notification of defects is permitted without form.
1818

 This 

obligation can then considerably limit the liability risk of the manufacturer; a violation of the 

obligation to notify defects excludes the right of recourse according to § 445a BGB (cf. § 377 

para. 2 BGB). Consequential damage caused by a defect - such as loss of business as a result 

of goods that are no longer justifiable - can only continue to be claimed under tort law.
1819

 As 

a result, the seller can only claim obvious defects in the goods if he inspects the goods 

immediately upon receipt and immediately reports the defect to his supplier. 

With regard to the commencement of the duty to examine and give notice of defects pursuant 

to § 377, there is disagreement as to the point in time from which delivery within the meaning 

of § 377 (1) HGB (German Commercial Code) is deemed to have taken place in the absence 

of any agreement to the contrary in the case of software transactions. According to one 

opinion, a detailed test by the customer must first have been carried out without any errors in 

the end, so that the customer can formulate a sufficiently concrete and factually substantiated 

complaint.
1820

 Another view contradicts this broad interpretation, namely that a single 

thorough test and trial run is sufficient after prior instruction.  
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A third approach, represented by the Federal Court of Justice, assumes a completed delivery if 

it was brought into the buyer's sphere of influence with the intention of performance in such a 

way that an investigation was made possible for the buyer.
1821

 This is justified by the fact that 

software must be treated as a movable object of purchase, there is no legal basis for a 

corresponding special regulation. 

The seller has the right to demand compensation from his supplier for the expenses which he 

had to incur on behalf of the buyer. These are mainly costs for the removal of a defect or the 

delivery of a defect-free item. In addition, the transport, labour and material costs to be borne 

by the seller are to be added. 

According to § 478 (3) BGB, the supplier for his part can also pass on the rights in the 

supply chain. He can therefore assert the same rights against his supplier. 

Typical clauses for the general terms and conditions of the trader's recourse are, for example 

In those cases in which there is also no consumer goods purchase within the supply chain for 

our customer, the provisions of §§ 445a, 445b, 474-479 BGB are not applicable. If the 

customer wants to resell the goods within the scope of a consumer goods purchase, the 

compensation of expenses incurred within the meaning of § 445a, 445b BGB can only be 

claimed if the customer provides evidence of the expenses incurred. Compensation for such 

expenses shall only be granted up to a maximum of 2% of the net value of the goods. Further 

claims based on § 445a BGB are covered by the 24-month warranty agreed in favour of all 

customers as an equivalent compensation within the meaning of § 478 para. 2 p. 1 BGB. In 

the field of software trading, there is no trade custom that the manufacturer grants the 

wholesaler an unlimited right of return, unlimited in terms of quantity. The agreement of an 

unlimited and quantitatively unrestricted right of return in the general terms and conditions of 

purchase of a wholesaler therefore discriminates unreasonably against its contractual partners 

and is invalid according to § 307 BGB.
1822

 

On the other hand, the Federal Court of Justice considered a clause to be ineffective which 

provided for a new start of the limitation period in the event of subsequent delivery by the 

supplier.
1823

 However, it is conceivable to use a wording that would only relate the new 
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limitation period to the delivery of a replacement item and allow the supplier to reserve the 

right to make a new delivery only as a gesture of goodwill. Moreover, in this judgment the 

Federal Court of Justice considered an extension of the limitation period to 36 months from 

the transfer of risk to be effective. The buyer has a legitimate interest in the extension, as the 

sale of the goods typically takes place over a longer period of time and he therefore has to 

deal with his customers even after two years have elapsed in case of defects (applies only to 

dealers). The BGH again considers an extension to ten years for liability for defects of title to 

be invalid. 

The rules on dealer recourse also apply to defects of title. The dealer is naturally entitled to 

the same warranty rights vis-à-vis the manufacturer (or a supplier in the "chain of recourse") 

as the buyer is entitled to vis-à-vis the buyer (subsequent performance, withdrawal, reduction, 

compensation). If the supplier is an entrepreneur (§ 14 BGB) and as such is the final seller 

vis-à-vis a consumer within the meaning of § 13 BGB (purchase of consumer goods), he may, 

for his part, have recourse against his supplier within two years and demand no-fault 

reimbursement of expenses if the consumer reduces the purchase price or withdraws from the 

contract due to a (legal) defect (see also Art. 4 of the Consumer Sales Directive).
1824

 This 

right of recourse is independent of any (not always demonstrable) fault on the part of the 

supplier. 

3. claims by right holders against dealers in pirated copies 

The owner of original or third-party derived copyrights and ancillary copyrights is entitled to 

various defence, compensation or information claims in order to take action against the trade 

in illegally copied software in embodied form, i.e. computer programs on data carriers (e.g. 

CDs, DVDs). In particular, the rights holder has a claim for injunction and damages against 

a software dealer selling counterfeit computer programs under § 97 (1) UrhG (German 

Copyright Act). A trader who resells purchased counterfeit software encroaches on the 

distribution right for computer programs under Section 69c No. 3 sentence 1 UrhG, 

according to which only the rightholder has the exclusive right to carry out any form of 

distribution of the original of a computer program or of copies, including rental. By 

distribution right, the law understands the right to offer the original or copies of a work to the 

public or to put it into circulation, Section 17 (1) UrhG. Offering is in particular the offering 
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for sale and exhibiting for the purpose of sale as
1825

 well as the sending of lists of offers,
1826

 

brochures or catalogues; in the case of illegally copied computer programs even the offering 

to a single person.
1827

 Placing on the market shall be deemed to have taken place if 

workpieces are given to persons who do not belong to the personal circle of acquaintances of 

the manufacturer or owner.
1828

 

Since the end user of a pirated copy cannot normally be identified, the law aims to give the 

rightholder the opportunity to combat the preliminary stages already involved in bringing the 

work to the public. He should already be able to demand compensation from the distributor in 

the form of damages, which the distributor can of course pass on to the consumer.
1829

 In 

addition, the rightholder almost never succeeds in recording the first act of distribution and 

preventing it by means of injunctive relief, which is why he should still be able to access the 

following acts. In
1830

 principle, therefore, anyone who has adequately causally (co-)caused 

the copyright infringement is liable.
1831

 

Exhaustion of the distribution right within the European Union pursuant to Section 69c No. 3 

sentence 2 UrhG is out of the question, since the consent of the rights holder is lacking when 

counterfeit computer programs are put into circulation.
1832

 

In the event of a claim for omission, the intermediary is liable regardless of fault. It is 

therefore sufficient that the infringement is unlawfully committed,
1833

 which is always the 

case when reselling counterfeit software. In contrast to this, a claim for damages additionally 

requires the intermediary to be represented in the form of intent or negligence, § 97 para. 2 

UrhG. If the intermediary has positive knowledge that the computer programs are pirate 

copies, he acts with intent without problem. According to § 276 Abs. 2 BGB acts negligent, 

who disregards the care necessary in traffic. It is questionable what standard of care is to be 

applied in the context of liability for negligence. 

For a person working in the computer industry, when purchasing software, unusually low 

pricing (well below the exclusion limit for the original version) must be a reason to either 
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obtain a guarantee of authenticity or to verify that the software is properly licensed.
1834

 Also, 

original programs contain features of a certificate of authenticity; the industry expert must 

investigate any doubts about the originality of the software. For
1835

 example, the Munich 

District Court decided that the dealer must have programs acquired as suspicious programs 

investigated by the original manufacturer.
1836

 According to a more recent decision of the 

Düsseldorf Higher Regional Court, in case of doubt the dealer must even ensure that the 

copies he sells are not counterfeits by undoing the existing seal on one of the software 

copies.
1837

 

The extent of the compensation for damages is determined by §§ 249 ff. BGB. Concrete 

damages include expenses frustrated by the violation of the law and loss of profit. However, 

in the case of infringements of intellectual property rights, it often proves to be extremely 

complicated to explain the nature and extent of one's own use and the hypothetical 

development of profits, despite the fact that § 252 BGB makes it easier to provide evidence. 

To counter these difficulties, the injured party can choose between three methods of damage 

liquidation. He can liquidate the damage 

 calculate concretely, 

 charge the usual licence fee (principles of licence analogy) and 

 claim the infringer's profit (so-called infringer's profit).
1838

 

When calculating damages after a copyright infringement due to the sale of unauthorized 

software as OEM versions (software that may only be distributed together with the hardware 

of authorized manufacturers), it should be noted that it is not the price of the retail version that 

is decisive, but the comparison price of a legal OEM version.
1839

 

On the basis of §§ 242, 259, 260 BGB (German Civil Code), case law also grants a right to 

information and accounting if the beneficiary is excusably uncertain about the scope of his 
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right, he cannot reasonably obtain the information himself and the obligor can easily forgive 

it.
1840

 

4. cartel law and IT distribution agreements 

In the case of distribution contracts, the particular problems of antitrust law must be taken into 

account. Dangers threaten here in particular through agreements between dealers and 

manufacturers that hinder competition and through abuse of power by the dominant or 

powerful manufacturing companies. The assessment under cartel law is never carried out in 

an abstract manner, but always in relation to the market, so that a market definition must 

precede the assessment of the conduct in question. The relevant product market is 

determined on the basis of functional equivalence. All goods that are interchangeable from the 

point of view of the opposite side of the market belong to one market. Thus, if, from the point 

of view of the average customer, certain goods or services can satisfy his needs in the same 

way, they are products on the same market. A particular standard usually also defines an 

associated single market. In this respect, it will be possible to assume a separate relevant 

product market for the Microsoft Windows operating system. However, it is still open to 

question whether alternatives to Microsoft Windows could be created through open source 

software, which would extend the market definition accordingly.
1841

 The relevant geographic 

market is determined by the area in which a company offers its products or services. 

Language barriers play a major role here, especially in the case of software, since German 

customers usually expect a German-language version of the software. In special segments 

which are characterised by a particularly international character, however, the European or 

world market may well be regarded as the relevant market. The dominance of such a market 

depends on whether the company has such a powerful position that it can pursue a market 

strategy independent of competitors.
1842

 Essentially, market share is taken into account. 

According to Section 18 Paragraph 4 GWB a dominant position is presumed if the market 

share is 40 %. This also corresponds to the presumption rule in European competition law.
1843

 

If the allegation of a powerful oligopoly is made, the market share must be 50-60 %. With 
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market shares below 10%, a dominant position per se is excluded.
1844

 Microsoft is certainly 

dominant in the field of operating systems. Cases in which unreasonable purchase or sales 

prices have been forced are particularly abusive. A restriction of sales to the detriment of the 

consumer is also prohibited (see Art. 102 lit. b TFEU). 

Agreements between manufacturers and distributors and agreements between distributors and 

end-users are known as vertical agreements. Both Art. 101 TFEU and the GWB contain 

restrictions under competition law for such vertical agreements. With the 7th and 8th 

amendment of the ARC,
1845

 the ARC provisions on restrictive agreements have been aligned 

with Art. 101 TFEU. § Section 1 GWB now also covers vertical agreements. For example, the 

fixing of sales prices or terms and conditions of business vis-à-vis the contracting party or 

third parties is prohibited (Art. 101 (1) lit. a TFEU). Licensing and distribution agreements are 

frequently encountered, but are also problematic in the light of Art. 101 TFEU: exclusivity 

agreements, exclusive purchasing agreements, non-compete obligations, agreements on 

minimum purchasing and territorial restrictions on the distribution area.
1846

 Furthermore, 

tying contractual services with the obligation to take over further services which are neither 

objectively nor according to commercial practice related to the subject matter of the contract 

is prohibited (Art. 101(1)(e) TFEU). Furthermore, unreasonable prices and conditions for 

software maintenance are also in violation of cartel law (Section 19 (2) no. 3 GWB).
1847

 

The cartel authorities had the possibility to exempt certain individual contracts from the 

prohibition of Art. 101 TFEU on the basis of an individual exemption. However, this 

possibility was hardly used in the past, especially in the software sector. Since the 7th 

amendment to the GWB, the system of legal exception (Section 2 GWB) has
1848

 also been in 

force in German cartel law, following the example of the European provisions introduced in 

2003. According to this principle, behaviour which fulfils the conditions in the clearance 

clauses of Art. 101 (3) TFEU or Section 2 (1) GWB is
1849

 exempted from the ban on cartels 

without requiring a prior decision by a competition authority, Art. 1 (1) and (2) of Regulation 
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1/2003.
1850

 Furthermore, according to Section 2 (2) sentence 2 GWB, the block exemption 

regulations issued by the Commission apply accordingly. Two of these regulations are 

relevant for software contracts: The Regulation on the Exemption of Technology Transfer 

Agreements (TTBER) No. 316/2014,
1851

 and the Regulation on the Exemption of Certain 

Vertical Agreements (TTBER) No. 330/2010.
1852

 If these Regulations do not apply to a 

specific software license agreement, an individual assessment under Art. 103 TFEU is still 

possible. 

The Block Exemption Regulation for Technology Transfer Agreements (BER-TT) of 

2014, in contrast to the BER-TT of 1996,
1853

 explicitly includes software licenses in its scope 

of application (Art. 1 (1) lit. b, lit. c BER-TT) and thus - if the other conditions are met - also 

exempts pure software licensing agreements from the ban on cartels.
1854

 A prerequisite for 

exemption is that the software license agreements must be 

agreement enables the production of contract products.
1855

 In the case of software license 

agreements, the contractual product
1856

 is regularly the software copy. Software licence 

agreements with end users are therefore generally not covered by the TTBER.
1857

 Simple 

resale licences are also not covered.
1858

 On the other hand, the provision of a master copy of 

software with a licence to produce and distribute copies is likely to be covered by the 

TTBER.
1859

 If, however, the manufacturer grants the distributor the master licence with the 

permission not to make copies himself but to grant sublicences for the production of copies 

(for example, in the case of the distribution of software by download via the internet), then the 

production of contractual products is not the subject matter of the agreement, so that the 
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TTBER is not applicable.
1860

 Agreements on Application Service Providing (ASP) and 

outsourcing agreements are also not directly related to the production of contractual products 

(software copies), so that these types of agreement are also excluded from the TTBER.
1861

 

The Block Exemption Regulation for Vertical Agreements (BER-VV) of 330/2010 

exempts certain vertical agreements for the purchase or sale of goods and services from the 

ban on cartels.
1862

 According to Art. 2(3) of the Block Exemption Regulation, the exemption 

also applies to agreements containing provisions on the assignment of intellectual property 

rights, provided that these provisions do not constitute the primary object of the agreement 

and provided that they relate directly to the use, sale or resale of goods or services. The 

transfer of a simple licence for use to end users is thus excluded from the scope of the Block 

Exemption Regulation, as is already the case with the TTBER-TT.
1863

 As a rule, therefore, no 

block exemption regulation is applicable to software license agreements with end users.
1864

 

On the other hand, the BER-VV opens up a wide field of application for software distribution 

agreements. A precondition for the application of the BER to software distribution agreements 

is that the manufacturer provides the dealer with physical copies of the software for 

distribution, otherwise the licence agreements would be the main subject matter of the 

agreement and the exemption would be blocked under Art. 2(3) BER.
1865

 Agreements 

between manufacturer and dealer for the distribution of copies already produced by the 

manufacturer are thus - if the other conditions are met - exempted from the ban on cartels by 

the Block Exemption Regulation.
1866

 This also applies to the distribution of pre-installed 

software with corresponding hardware.
1867

 If, however, the distribution model provides that 

the dealer is only given a master copy by means of which he is to produce the copies to be 

distributed himself, the main focus of this agreement is the granting of rights of use 

(reproduction and distribution rights), so that no exemption can be granted by the BER-VV; 
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however, the TTBER does apply in these cases.
1868

 Even in those cases in which physical 

copies of the software are made available to the dealer by the manufacturer, but the 

distribution model only provides for the granting of sub-licenses by the dealer, the granting of 

licenses is in the foreground, so that application of the BER-TT is ruled out due to Art. 2 Par. 

3.
1869

 For the same reason, outsourcing and ASP contracts also fall outside the scope of 

application of the BER-FVO. Also not covered are prohibitions on sublicensing and floating 

licenses that cover the maximum number of users. In addition, field of use clauses, the 

restriction of contractually determined types of exploitation and use of the subject matter of 

the contract as long as the manufacturer does not hold a dominant position on the European 

internal market are also excluded. 

Exceptions to the general prohibition of restrictive agreements also apply if the restriction of 

competition is not capable of appreciably affecting competition. In so-called "de minimis" 

notices the European Commission and the Bundeskartellamt have regulated the question of 

appreciability. An agreement that impairs competition is not appreciable if the participating 

companies' share of the relevant market
1870

 does not exceed 5%
1871

 or 5-15% in total. This 

exemption in turn does not apply to particularly serious competition infringements, such as 

the setting of binding minimum or fixed prices. 

A further problem is that European competition law is only applicable where there is an effect 

on trade between Member States. It can be presumed that a vertical agreement is capable of 

restricting competition between Member States if its effects are not limited to the territory of a 

single Member State. Thus, agreements on software distribution on the Internet are regularly 

subject to EU antitrust rules. Similarly, EU law is applicable when it comes to export 

restrictions. The Commission considers that agreements between small and medium-sized 

enterprises (so-called SMEs) are rarely capable of appreciably affecting trade between 

Member States. In this context, a small or medium-sized enterprise is considered to be a 

                                                 

 
1868

 See Commission Guidelines on Vertical Restraints, OJ EC 2000 No. C 291, p. 1, para. 32; Berger, K&R 

2005, 15, 17 f.; Grützmacher, ITRB 2005, 205, 206; Wissel/Eickhoff, WuW 2004, 1244, 1246; Zöttl, WRP 

2005, 33, 35; Polley, CR 2004, 641, 645 f. 
1869

 Berger, K&R 2005, 15, 17; Konrad/Timm-Goltzsch/Ullrich, in: Ullrich/Lejeune, Der Internationale 

Softwarevertrag, 2nd ed. 2006, marginal no. 789 f. 
1870

 Notice of the EC Commission on agreements of minor importance of 22.12.2001, EC OJ 2001 C 368/13, 

https://eur-lex.europa.eu/legal-content/DE/TXT/PDF/?uri=CELEX:52001XC1222(03)&from=DA (last 

accessed on 15.05.2020). 
1871

 See the Bundeskartellamt's Bagatell Notice, Bundeskartellamt No. 57/80 of 8 July 1980, Bundesanzeiger 

1980, No. 133; see also the Bundeskartellamt's information leaflet on cooperation possibilities for small and 

medium-sized enterprises, March 2007. 



438 

company with fewer than 250 employees, an annual turnover not exceeding EUR 50 million 

and a balance sheet total not exceeding EUR 43 million.
1872

 

The prohibition of cartels in Art. 101 TFEU also does not apply if a restriction of competition 

is inherent in the nature of a legally regulated distribution system. With reference to this so-

called immanence principle, the EU Commission has exempted the genuine agency 

agreement from Art. 101 TFEU. Thus, if a software vendor is to be regarded as a genuine 

commercial agent, agreements between him and the manufacturer would be unobjectionable 

under cartel law from the outset. However, such a case is rare, since software is less often 

brought to market through agency agreements. It is disputed whether the rules on commercial 

agents cannot be transferred to authorised dealers or franchisees. Some literature wants to put 

software dealers on an equal footing with commercial agents if the appearance of both is 

economically identical.
1873

 This interpretation, however, contradicts the Vertical Guidelines, 

which subject restrictive contractual agreements in authorized dealer agreements and 

agreements of non-authorized commercial agents as a whole to a prohibition of Art. 101 

TFEU.
1874

 

Neben Art. 101 AEUV spielt auch noch die Frage des Missbrauchs einer 

marktbeherrschenden Stellung eine Rolle (Art. 102 Abs. 1 AEUV sowie §§ 19, 20 GWB). 

Entscheidend ist hier die Frage des relevanten Marktes. 

Der Hersteller kann seine Vertriebsstrukturen im Grundsatz erst einmal vertraglich frei 

ausgestalten. Entscheidet er sich für ein System (echter) Handelsvertreter, ist er 

kartellrechtlich frei, aber an starke handelsrechtliche Vorgaben – insbesondere im Hinblick 

auf den Provisionsanspruch – gebunden. Eigenhändler, die im eigenen Namen und auf eigene 

Rechnung tätig sind, kann er grundsätzlich aufgrund des Erschöpfungsgrundsatzes und des 

zentralen Gedanken der Warenverkehrsfreiheit nicht binden. Denkbar wäre allerdings ein 

selektives Vertriebssystem. Dabei handelt es sich um ein Vertragssystem, in dem sich der 

Lieferant verpflichtet, die Vertragswaren oder -dienstleistungen nur an Händler zu verkaufen, 

die aufgrund festgelegter Merkmale ausgewählt werden. Die Händler ihrerseits verpflichten 

sich, die betreffenden Waren oder Dienstleistungen nicht an Händler zu verkaufen, die nicht 
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zum Vertrieb zugelassen sind.
1875

 Ein solches System ist kartellrechtlich nicht zu beanstanden, 

wenn das vertriebene Produkt aus Image-Gründen oder zur Qualitätssicherung eine Selektion 

unter den Vertriebspartnern erfordert. Letzteres wäre bei Software, insbesondere 

Spezialprogrammen, sicherlich der Fall, da hier besondere technische Voraussetzungen im 

korrekten Umgang mit dem Programm gegeben sein müssen. Erlaubt ist ein selektiver 

Vertrieb von Software auch dann, wenn die Auswahlkriterien objektiver und qualitativer Art 

sind, sich also z.B. auf eine hinreichende Qualifikation des Händlers und seines Personals 

beziehen; eine Staffelung nach Umsatzkriterien wäre wiederum verboten. Untersagt bleiben 

alle Beschränkungen des aktiven und passiven Verkaufs an Endverbraucher;
1876

 wenn sich 

also ein freier Händler Software besorgt hat, kann ihm der Weiterverkauf an Endkunden nicht 

untersagt werden. Schließlich müssen auch Querlieferungen zwischen Händlern innerhalb 

eines selektiven Vertriebssystems frei bleiben.
1877

 

Im Übrigen sind beim Vertrieb auch die allgemeinen Vorgaben des UWG einzuhalten. 

Wenn z.B. zwei Softwarelieferanten über die Frage streiten, ob durch den Vertrieb komplexer 

Software Rechte der anderen Partei verletzt werden, ist es nach § 3 UWG rechtswidrig, wenn 

die vermeintlich verletzte Partei in einem Rundschreiben an ihre Kunden, die gleichzeitig 

potentielle Kunden der anderen Partei sind, in vager und pauschaler Form mitteilt: „Nunmehr 

mussten wir feststellen, dass von einem Drittunternehmen ein Produkt angeboten wird, 

welches unser […] System ersetzen soll. Es liegt uns hierzu ein Gutachten eines von der 

Industrie- und Handelskammer […] öffentlich bestellten und vereidigten Sachverständigen 

vor. Sein Ergebnis hat uns dazu bewogen, unverzüglich gerichtliche Hilfe in Anspruch zu 

nehmen. Zu gegebener Zeit werden wir auf die Angelegenheit zurückkommen.“
1878
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Neuntes Kapitel: Musterverträge 

I. Softwareüberlassungsvertrag 

§ 1 Präambel 

Gegenstand des Vertrags ist die Lieferung von Softwareprodukten durch XXX an den Käufer. 

§ 2 Hauptleistungspflichten 

(1) Dem Kunden steht das nicht ausschließliche Recht zu, die Produkte in unveränderter Form 

im Umfang der vereinbarten Nutzungsart auf den Geräten zu nutzen, für die sie bestimmt 

sind. 

Der Kunde darf zur Datensicherung von jedem Produkt eine Kopie herstellen. Er hat dabei 

alphanumerische Kennungen, Warenzeichen und Urheberrechtsvermerke unverändert mit zu 

vervielfältigen und über den Verbleib der Kopien Aufzeichnungen zu führen. 

Dokumentationen dürfen nicht vervielfältigt werden. 

Der Anwender darf die Software auf jeder ihm zur Verfügung stehenden Hardware einsetzen. 

Wechselt der Anwender jedoch die Hardware, muss er die Software von der bisher 

verwendeten Hardware löschen. 

Der Anwender darf das gelieferte Programm vervielfältigen, soweit die jeweilige 

Vervielfältigung für die Benutzung des Programms notwendig ist. Die notwendigen 

Vervielfältigungen umfassen auch die Installation des Programms vom Originaldatenträger 

auf den Massenspeicher der eingesetzten Hardware sowie des Ladens in den Arbeitsspeicher. 

Der Anwender darf die Software einschließlich Handbuchs und des sonstigen begleitenden 

Materials auf Dauer an Dritte veräußern und verschenken, vorausgesetzt der Erwerbende 

erklärt sich mit der Weitergeltung der vorliegenden Vertragsbedingungen auch ihm gegenüber 

einverstanden. Im Falle der Weitergabe muss der Anwender dem neuen Anwender sämtliche 

Programmkopien einschließlich ggf. vorhandener Sicherungskopien übergeben oder die nicht 

übergebenen Kopien vernichten. 

Die Rückübersetzung des Programmcodes in andere Codeformen sowie sonstige Arten der 

Rückerschließung der verschiedenen Herstellungsstufen der Software einschließlich einer 

Programmänderung für den eigenen Gebrauch ist zulässig, insbesondere zum Zwecke der 

Fehlerbeseitigung. Sofern die Handlung aus gewerblichen Gründen vorgenommen wird, ist 

sie nur zulässig, wenn sie zur Schaffung, Wartung oder zum Funktionieren eines unabhängig 

geschaffenen Computerprogramms unerlässlich ist und die notwendigen Informationen auch 

nicht veröffentlicht worden und/oder sonst wie zugänglich sind. 

Der Kunde wird dafür sorgen, dass die Produkte, deren Vervielfältigungen und die 

Dokumentationen ohne schriftliche Zustimmung von XXX nicht an Dritte vermietet werden. 
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(2) Das Recht zur Nutzung der Produkte geht mit der vollständigen Zahlung des Kaufpreises 

auf den Kunden über. 

§ 3 Gewährleistung und Haftung 

(1) Mängel der gelieferten Sache einschließlich der Handbücher und sonstiger Unterlagen 

werden vom Lieferanten innerhalb der gesetzlich vorgeschriebenen Frist von zwei Jahren ab 

Ablieferung nach entsprechender Mitteilung durch den Anwender behoben. Dies geschieht 

nach Wahl des Käufers durch kostenfreie Nachbesserung oder Ersatzlieferung. Im Falle der 

Ersatzlieferung ist der Käufer verpflichtet, die mangelhafte Sache zurück zu gewähren. 

(2) Kann der Mangel nicht innerhalb einer angemessenen Frist behoben werden oder ist die 

Nachbesserung oder Ersatzlieferung aus sonstigen Gründen als fehlgeschlagen anzusehen, 

kann der Käufer nach seiner Wahl Herabsetzung der Vergütung (Minderung) verlangen oder 

vom Vertrag zurücktreten. Von einem Fehlschlagen der Nachbesserung ist erst auszugehen, 

wenn dem Lieferanten hinreichende Gelegenheit zur Nachbesserung oder Ersatzlieferung 

eingeräumt wurde, ohne dass der gewünschte Erfolg erzielt wurde, wenn die Nachbesserung 

oder Ersatzlieferung unmöglich ist, wenn sie vom Lieferanten verweigert oder unzumutbar 

verzögert wird, wenn begründete Zweifel hinsichtlich der Erfolgsaussichten bestehen oder 

wenn eine Unzumutbarkeit aus sonstigen Gründen vorliegt. 

(3) Der Käufer ist, sofern es sich nicht um einen Verbraucher handelt, verpflichtet, die 

gelieferte Ware auf offensichtliche Mängel, die einem durchschnittlichen Kunden ohne 

weiteres auffallen, zu untersuchen. Zu den offensichtlichen Mängeln zählen auch das Fehlen 

von Handbüchern sowie erhebliche, leicht sichtbare Beschädigungen der Ware. Ferner fallen 

Fälle darunter, in denen eine andere Sache oder eine zu geringe Menge geliefert werden. 

Solche offensichtlichen Mängel sind beim Lieferanten innerhalb von vier Wochen nach 

Lieferung schriftlich zu rügen. 

Mängel, die erst später offensichtlich werden, müssen beim Lieferanten innerhalb von vier 

Wochen nach dem Erkennen durch den Anwender gerügt werden. 

Bei Verletzung der Untersuchungs- und Rügepflicht gilt die Ware in Ansehung des 

betreffenden Mangels als genehmigt. 

(4) Wir schließen unsere Haftung für leicht fahrlässige Pflichtverletzungen aus, sofern nicht 

Schäden aus der Verletzung des Lebens, des Körpers oder der Gesundheit oder Garantien 

betroffen oder Ansprüche nach dem Produkthaftungsgesetz berührt sind. Unberührt bleibt 

ferner die Haftung für die Verletzung von Pflichten, deren Erfüllung die ordnungsgemäße 

Durchführung des Vertrags überhaupt erst ermöglichen und auf deren Einhaltung der Kunde 

regelmäßig vertrauen darf. Gleiches gilt für Pflichtverletzungen unserer Erfüllungsgehilfen. 



442 

§ 4 Sonstiges 

(1) Nebenabreden bedürfen der Schriftform. 

(2) Sollte eine Bestimmung dieses Vertrags unwirksam sein, so werden dadurch die übrigen 

Bestimmungen in ihrer rechtlichen Wirksamkeit nicht berührt. An die Stelle der unwirksamen 

Bestimmung muss für diesen Fall mit anfänglicher Wirkung eine solche treten, die dem 

beabsichtigten Sinn und Zweck aller Parteien entspricht und ihrem Inhalt nach durchführbar 

ist. 

(3) Bei Rechtsstreitigkeiten aus diesem Vertrag ist der Sitz von XXX Gerichtsstand, wenn 

a) der Käufer Kaufmann ist oder 

b) der Käufer keinen allgemeinen Gerichtsstand im Gebiet der Bundesrepublik Deutschland 

hat oder 

c) der Käufer juristische Person des öffentlichen Rechts ist. 

XXX ist berechtigt, auch an jedem anderen gesetzlich vorgesehenen Gerichtsstand zu klagen. 

Es gilt das Recht der Bundesrepublik Deutschland unter Ausschluss des UN-Kaufrechts. 

II. Softwareerstellungsvertrag 

Muster für Softwareerstellungsverträge sind wenig brauchbar, da solche Verträge 

typischerweise nicht in Form von AGB konzipiert werden und im Übrigen aufgrund der 

Vielfalt notwendiger Einzelregelungen sehr komplex und einzelfallbezogen sind. Im 

Folgenden seien nur einige typische Vertragsbestandteile typisierend umschrieben. 

§ 1 Präambel 

T ist seit vielen Jahren im Versicherungssektor als IT-Dienstleister tätig und stellt in diesem 

Zusammenhang IT Systeme, IT Beratung und fachliches Know-how seinen Auftraggebern 

und Partnern zur Verfügung. F ist ein Unternehmen, das Software für 

Versicherungsunternehmen entwickelt. Wesentlicher Inhalt dieser Verträge ist die 

Bereitstellung, Weiterentwicklung von Modulen und Wartung der von F zu entwickelnden 

Versicherungssoftware Insutrans. Die technischen Eckdaten der Software sind in dem 

beigefügten Pflichtenheft verankert, das Vertragsbestandteil ist. Die Parteien verpflichten sich 

hierbei, während der Vertragslaufzeit die besonderen Rechte und Formen der 

Zusammenarbeit auch bei den außerhalb dieses Vertrags liegenden Tätigkeiten zu 

berücksichtigen. 

§ 2 Hauptleistungspflichten 

(1) F verpflichtet sich, für T eine betriebsfertige Software nach Vorgaben von T 

werkvertraglich bereitzustellen und die Betriebsbereitschaft im Rahmen der notwendigen 

Pflege aufrechtzuhalten und zu sichern. Hierzu wird F für T die im Pflichtenheft und etwaigen 
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Service Level Agreements, die insgesamt Vertragsbestandteil sind, aufgeführten Funktionen 

der Software bereitstellen und -halten. Zur geschuldeten Software gehören auch die 

entsprechenden technischen Dokumentationen sowie der Source Code, jeweils auf dem 

aktuellen Programm- und Aktualisierungsstand. 

(2) F räumt T schon jetzt die nach dem Vertragszweck notwendigen Nutzungsrechte in Bezug 

auf die Software ein. T erhält ein zeitlich und räumlich unbegrenztes, ausschließliches 

Nutzungsrecht an der Software. Dieses Recht ist übertragbar und berechtigt auch zur 

Einräumung einfacher Nutzungsrechte. Das Nutzungsrecht schließt auch künftige, neue 

Nutzungsformen ein. Insbesondere erhält T das Recht, die Software 

• zu vervielfältigen, einschließlich der Vervielfältigung auf CD-ROM; DVD; Blue Ray, 

des Ladens in den Arbeitsspeicher, 

• zu verbreiten, einschließlich der Verbreitung über das Internet, 

• umzugestalten und zu bearbeiten, unter Wahrung eventueller 

Urheberpersönlichkeitsrechte und 

• der Öffentlichkeit unkörperlich zugänglich zu machen, einschließlich der Bereitstellung 

über Internet und Intranet. 

(3) F hat die gesamte Vertragserfüllung höchstpersönlich zu leisten. Die Leistungserbringung 

durch Dritte ist ausgeschlossen, es sei denn, T stimmt der Vertragserfüllung durch Dritte 

ausdrücklich und schriftlich zu. T stimmt dem nur zu, wenn ein dringendes Bedürfnis für die 

Unterbeauftragung besteht und kein wichtiger Grund gegen die Person des Unterbeauftragten 

spricht. 

(4) F übernimmt – abseits der geschuldeten Gewährleistung – die Pflege der Software, 

insbesondere die Diagnose und Beseitigung von nicht gewährleistungsbedingten Störungen. 

Die Pflege erfolgt innerhalb der im Service Level Agreement (Anlage 3) festgelegten Zeit. 

Der Umfang der Pflegeleistungen ist in Anlage 3 (Service Level Agreement), die Abwicklung 

der Pflegeleistung ist unter Anlage 4 (Service Management Prozesse) geregelt. 

(5) T schuldet F die in den jeweiligen Leistungsscheinen vereinbarten Vergütungen 14 Tage 

nach deren Rechnungsstellung. Sofern nichts anderes vereinbart ist, erfolgt die 

Rechnungsstellung jeweils nach Erbringung der Leistung. Soweit die Leistung einer Abnahme 

durch T bedarf, beginnt die Zahlungsfrist erst nach der erfolgten Abnahme. Die gesetzliche 

Umsatzsteuer ist in den Rechnungen gesondert auszuweisen. 

§ 3 Nebenleistungspflichten 

(1) Die Parteien werden sich wechselseitig alle zur Vertragserfüllung notwendigen 

Informationen und Unterlagen zur Verfügung stellen. Die Parteien verpflichten sich, alle im 
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Rahmen dieses Vertrags zur Verfügung gestellten oder erstellten Unterlagen ordnungsgemäß 

aufzubewahren und vor Einsichtnahme Dritter zu schützen. 

(2) Die Parteien verpflichten sich sicherzustellen, dass sämtliche im Rahmen der 

Zusammenarbeit erhaltenen Informationen und Dokumente, gleich welcher Art, streng 

vertraulich zu behandeln und ausschließlich zur Verwendung in dem in der Präambel 

festgelegten Zweck einzusetzen sind. Die vertraulichen Informationen dürfen nicht ohne die 

vorherige schriftliche Zustimmung seitens der Parteien an Dritte weitergegeben werden. Das 

gilt neben den Kenntnissen über die Produkt- und Geschäftspolitik sowie Vertriebswege 

besonders für alle Informationen, die als vertraulich bezeichnet werden oder als Betriebs- oder 

Geschäftsgeheimnisse erkennbar sind. Dazu gehören grundsätzlich alle 

betriebswirtschaftlichen, technischen, finanziellen und sonstigen Informationen über 

Geschäftstätigkeit, Projekte und Kunden. Die Parteien sind sich der Tatsache bewusst, dass 

Informationen zusätzlich dem Bankgeheimnis unterliegen können. Die Parteien und die von 

ihnen eingesetzten Berater verpflichten sich, über solche Informationen den gesetzlichen 

Vorschriften entsprechend ebenfalls strengstes Stillschweigen zu bewahren. 

(3) Alle Personen, die für die Parteien im Zusammenhang mit diesem Vertrag mit der 

Erfüllung der sich daraus ergebenden Aufgaben befasst sind oder sein können, werden zur 

Wahrung des Datengeheimnisses nach Maßgaben des § 5 BDSG verpflichtet und auf die 

Straf- und Ordnungswidrigkeitsvorschriften des BDSG und sonstige entsprechende 

Rechtsvorschriften hingewiesen. 

(4) Es werden alle technischen und organisatorischen Maßnahmen getroffen, die erforderlich 

sind, um die Ausführung der Vorschriften der vorgenannten Gesetze zu gewährleisten, 

insbesondere die in der Anlage zu § 9 BDSG genannten Anforderungen. 

(5) Die Pflicht zur Einhaltung der Vertraulichkeit und des Bankgeheimnisses wirkt über den 

Zeitpunkt der Beendigung dieses Vertrags unbegrenzt fort. 

(6) Die Parteien werden es wechselseitig unterlassen, Mitarbeiter der anderen Partei während 

des bestehenden Vertragsverhältnisses oder für einen Zeitraum von einem (1) Jahr nach 

Vertragsbeendigung abzuwerben. Im Falle der Zuwiderhandlung, ist eine an die betroffene 

Partei zu zahlende Vertragsstrafe fällig, deren Höhe gem. § 315 BGB in dessen billiges 

Ermessen gestellt ist und im Streitfall der gerichtlichen Überprüfung unterliegt. Dies gilt dann 

nicht, wenn die andere Partei nachweist, den Mitarbeiter nicht abgeworben zu haben. 

(7) Diese Regelung gilt entsprechend, wenn das Beschäftigungsverhältnis mit einem zu einer 

Partei konzernrechtlich verbundenen Unternehmen oder mit diesem ein freies 

Mitarbeiterverhältnis begründet wird. 
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§ 4 Gewährleistung und Haftung 

(1) F hat die mit T in den einzelnen Leistungsscheinen zu vereinbarenden Fälligkeitsterminen 

für Leistungen einzuhalten. Soweit nicht anders vereinbart, handelt es sich bei diesen 

Fälligkeitsterminen um Fixtermine. Erbringt F die Leistung nicht zum Fälligkeitstermin, 

befindet sie sich automatisch im Schuldnerverzug, ohne dass es einer Mahnung bedarf. Für 

den Fall des Schuldnerverzugs stehen T die im BGB geregelten gesetzlichen Rechte 

ungekürzt zu. 

(2) F hat dafür einzustehen, dass ihre Werkleistungen die in diesem Vertrag, dem 

Pflichtenheft und den SLAs vereinbarten Eigenschaften aufweisen, den anerkannten Regeln 

der Technik nach letztem Stand entsprechen und keine Fehler aufweisen, die den Wert oder 

die Tauglichkeit des Werkes zu den gewöhnlichen oder vertraglich vorausgesetzten Gebrauch 

aufheben oder mindern. Für den Fall, dass die Werkleistung mit Mängeln behaftet ist, steht T 

die gesetzlichen Gewährleistungsrechte nach den §§ 631 ff. BGB ungekürzt zu. Soweit es zur 

Geltendmachung von Gewährleistungsansprüchen einer Nachfristsetzung durch T bedarf, 

wird diese Frist aufgrund der außerordentlichen Dringlichkeit des Projektes für T auf 

höchstens 3 Kalendertage festgelegt. 

T ist bei Werkmängeln nach Ablauf einer gesetzten Nachbesserungsfrist insbesondere 

berechtigt, die Mängel im Wege der Selbstvornahme durch Dritte zu beheben oder die 

Werkleistung bei Mängeln durch Dritte auf Kosten von F erbringen zu lassen. Zur 

Durchführung der Selbstvornahme ist T berechtigt, einen Kostenvorschuss von F in Höhe von 

80 % der erwarteten Kosten auf Basis eines Kostenvoranschlags des Dritten von F auf erstes 

Anfordern einzufordern. 

(3) Die Vertragsparteien haften einander nach den allgemeinen Haftungsbestimmungen des 

BGB. Unbeschadet etwaiger darüber hinaus gehender Ansprüche und Rechte wird F im Falle 

einer Nicht- oder Schlechtleistung T und andere Personen oder Gesellschaften, die Rechte von 

T herleiten, von allen gegen diese erhobenen Ansprüche Dritter einschließlich der Kosten 

einer etwaigen angemessenen Rechtsverteidigung freistellen. F wird T über alle Vorgänge 

informieren, die zu Beschwerden geführt haben, und alle Informationen bereitstellen, die T 

zur Prüfung der Rechts- und Sachlage benötigt. 

Die Parteien haften einander bei Vorsatz oder grober Fahrlässigkeit für alle von ihr sowie 

ihren gesetzlichen Vertretern oder Erfüllungsgehilfen verursachten Schäden unbeschränkt. 

Bei leichter Fahrlässigkeit haften die Parteien im Fall der Verletzung des Lebens, des Körpers 

oder der Gesundheit unbeschränkt. Die Parteien haften einander – gleich aus welchem 

Rechtsgrund – im Übrigen bei von ihren Mitarbeitern oder von ihnen eingeschalteten Dritten 
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verursachten unmittelbaren Sach- und Vermögensschäden bis zu einer Höhe von zwölf 

Monatsbeträgen der nutzungsabhängigen Vergütung. 

§ 5 Beendigungsunterstützung 

F verpflichtet sich, T bei Kündigung des Vertrags eine Beendigungsunterstützung zur 

Fortführung des Projektes zu leisten. Die Vertragsparteien werden hierzu binnen einer (1) 

Woche nach Kündigung des Rahmenvertrags einen entsprechenden Einzelvertrag 

abschließen. Hierbei hat F innerhalb von vier (4) Monaten nach Kündigung des 

Rahmenvertrags durch genügende Mitarbeiter in Kooperation mit einem Spezialisten-Team 

von T oder einem etwaigen zukünftigen Partner ein Überführungskonzept zu erstellen. Dieses 

muss einen Transitprozess nebst Pflichtenheft beinhalten, welche in ihrem Detaillierungsgrad 

mindestens dem hiesigen Regelwerk entsprechen muss. Nach entsprechender Genehmigung 

des Konzeptes durch T wird F die physische Umsetzung der Transition durch X geeignete und 

entsprechend geschulte Mitarbeiter im Rahmen eines neuerlichen werkvertraglichen 

Einzelvertrags sicherstellen. 

Die Gegenleistung für die Erstellung des Überführungskonzepts sowie die Umsetzung der 

Transition werden die Vertragsparteien einvernehmlich festlegen. 

Für den Fall, dass sich die Überführung des Prozesses zurück zu T über das Vertragsende des 

Rahmenvertrags hinaus verzögert, verpflichtet sich F, die Leistungen der abgeschlossenen 

Einzelverträge und Leistungsscheine mindestens solange selbst gegen Zahlung der 

vereinbarten Gegenleistung zu erbringen, bis eine erfolgreiche Transition auf den neuen 

Leistungserbringer abgeschlossen ist. 

§ 6 Sonstige Bestimmungen 

(1) Dieser Vertrag enthält sämtliche Regelungen der Parteien in Bezug auf den Zweck dieses 

Vertrags. Mündliche Nebenabreden bestehen nicht. Die Allgemeinen Geschäftsbedingungen 

der Vertragspartner gelten nicht im Verhältnis der Vertragspartner zueinander. Änderungen, 

Ergänzungen sowie eine Vereinbarung über die Auflösung dieses Vertrags bedürfen zu ihrer 

Wirksamkeit der Schriftform. Ein Verzicht auf das Erfordernis der Schriftform kann nur im 

Wege einer ausdrücklichen schriftlichen Vereinbarung erfolgen. 

(2) Auf das vorliegende Vertragsverhältnis findet ausschließlich das Recht der 

Bundesrepublik Deutschland Anwendung. Ausgenommen ist das UN-Kaufrechtsabkommen – 

CISG. 

(3) Als Gerichtsstand für Rechtsstreitigkeiten aus diesem Vertrag, seiner Durchführung sowie 

über die Gültigkeit des Vertrags wird XX vereinbart. XXX ist berechtigt, auch an jedem 

anderen gesetzlich vorgesehenen Gerichtsstand zu klagen. 
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(4) Eine Aufrechnung oder ein Zurückbehaltungsrecht der Parteien an den nach diesem 

Vertrag zustehenden Ansprüchen aufgrund von Gegenansprüchen der jeweils anderen Partei 

ist nicht zulässig, es sei denn, dass die zur Aufrechnung gestellten Forderungen von den 

Parteien schriftlich anerkannt worden sind. 

(5) Jede Partei ist berechtigt, Änderungen der vertragsgegenständlichen Leistungen zu 

fordern, insbesondere wenn sich die Leistungsanforderungen während der Vertragslaufzeit 

ändern. Die jeweils andere Partei wird dem Änderungsverlangen (Change-Request) dann 

nachkommen, wenn ihr dies im Rahmen ihrer betrieblichen Leistungsfähigkeit zumutbar und 

ihr originärer Geschäftsauftrag dadurch nicht gefährdet ist. Jeder Change-Request ist 

schriftlich zu formulieren und den jeweils anderen Parteien zur Prüfung und Umsetzung 

vorzulegen. 

(6) Sollte eine Bestimmung dieser Vereinbarung unwirksam sein oder während der 

Vertragsdauer unwirksam werden, so wird diese Vereinbarung in allen übrigen 

Bestimmungen dadurch nicht berührt und gilt unverändert weiter. Die unwirksame 

Bestimmung soll durch eine andere, zulässige Bestimmung ersetzt werden, die dem Sinn und 

Zweck der unwirksamen Bestimmung am nächsten kommt. 

 

III. Nutzungsvereinbarungen mit angestellten Programmierern 

In Ergänzung zum heute geschlossenen Arbeitsvertrag wird zwischen den Parteien folgende 

Vereinbarung getroffen: 

§ 1 Rechte an Arbeitsergebnissen 

(1) Zu den Arbeitsergebnissen im Sinne dieser Vereinbarung gehören insbesondere die aus 

der Tätigkeit des Herrn Y in Planung, Entwicklung, Forschung, Kundenberatung, Wartung 

oder Verwaltung geschaffenen Datensammlungen (Datenbanken) und DV-Programme in 

Quellen- und Objektprogrammform, bei ihrer Entwicklung entstandenen Erfindungen, 

Algorithmen, Verfahren, Spezifikationen, Berichte sowie Dokumentations- und 

Schulungsmaterial über Systemanalyse, Roh- und Feinentwurf, Test, Installation, Einsatz, 

Wartung und Pflege der Datensammlungen und DV-Programme. 

(2) X hat das Recht, alle Arbeitsergebnisse, die aus der Tätigkeit des Herrn Y für die X 

entstehen oder durch nicht allgemein bekannte Informationen der X angeregt wurden oder 

maßgeblich auf Erfahrungen, Arbeiten oder Unterlagen der X beruhen, ohne sachliche, 

zeitliche oder räumliche Beschränkungen zu verwerten oder verwerten zu lassen. 
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(3) Schutzfähige Erfindungen und technische Verbesserungsvorschläge unterliegen den 

Bestimmungen des Gesetzes über Arbeitnehmererfindungen. Diensterfindungen im Sinne des 

ArbNEG sind der X unverzüglich gesondert schriftlich zu melden.  

(4) Soweit Arbeitsergebnisse gem. Abs. (1) und (2) urheberrechtlich geschützte Werke sind, 

räumt Herr Y der X hieran ausschließliche, zeitlich und räumlich unbeschränkte 

Nutzungsrechte für alle bekannten Verwertungsarten ein. Dazu gehört insbesondere das 

Recht, Abänderungen, Bearbeitungen oder andere Umgestaltungen vorzunehmen, die 

Arbeitsergebnisse im Original oder in abgeänderter, bearbeiteter oder umgestalteter Form zu 

vervielfältigen, zu veröffentlichen, zu verbreiten, vorzuführen, über Fernleitungen oder 

drahtlos zu übertragen und zum Betrieb von DV-Anlagen und -Geräten zu nutzen. 

(5) Zur vollständigen oder teilweisen Ausübung der Rechte gem. Abs. (4) bedarf es keiner 

weiteren Zustimmung von Seiten des Herrn Y. 

(6) X ist ohne Einholung weiterer Zustimmungen von Seiten des Herrn Y befugt, die Rechte 

gem. Abs. (3), (4) und (5) ganz oder teilweise auf Dritte zu übertragen oder Dritten 

entsprechende Rechte einzuräumen. 

(7) Herr Y erkennt an, dass eine Verpflichtung zur Autorennennung nicht besteht. 

(8) Herr Y verzichtet auf den Zugang zum Werkoriginal, alle in Quellcode gefassten 

Programme sowie alle anderen Arbeitsergebnisse im Sinne der Abs. (1) und (2). 

(9) Die Rechtseinräumung bleibt von der Beendigung des Arbeitsverhältnisses unberührt. 

Eine Verpflichtung der X, dem aus dem Unternehmen ausgeschiedenen Herrn Y die von ihm 

während der Dauer des Arbeitsverhältnisses geschaffenen Arbeitsergebnisse zugänglich zu 

machen, wird ausdrücklich ausgeschlossen (kein Zugangsrecht). 

§ 2 Abgeltung 

(1) Die in § 1 genannten Rechte an Arbeitsergebnissen sind durch die laufenden Bezüge des 

Herrn Y abgegolten, und zwar auch für die Zeit nach Beendigung des Arbeitsverhältnisses. 

(2) Der Anspruch des Herrn Y auf gesetzliche Vergütungen von Diensterfindungen und 

technischen Verbesserungsvorschriften nach dem ArbNEG bleibt unberührt. Seine 

entsprechende Anwendung auf Softwareprodukte wird ausdrücklich ausgeschlossen. 

§ 3 Eigene Software und Erfindungen des Herrn Y 

(1) In der Anlage zu diesem Vertrag gibt Herr Y der X in Form einer Titelliste Kenntnis von 

allen Erfindungen, Datenverarbeitungsprogrammen, Vorentwürfen, Pflichtenheften, 

Problemanalysen, Grobkonzepten u.ä. mehr, die von ihm selbst vor Beginn des 

Arbeitsverhältnisses gemacht bzw. entwickelt wurden und über die er vollständig oder 

teilweise verfügungsberechtigt ist. 
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(2) Herr Y sichert zu, über keine weiteren Datenverarbeitungsprogramme, Vorentwürfe, 

Pflichtenhefte, Problemanalysen, Grobkonzepte u.ä. mehr bei Unterzeichnung dieser 

Vereinbarung zu verfügen. Beide Parteien sind sich darüber einig, dass von allen ab heute 

durch den Herrn Y entwickelten Produkten vermutet wird, dass diese für die X entwickelt 

wurden, und dass sie – soweit nicht in der Anlage aufgeführt – nicht vorher bzw. im Rahmen 

des Arbeitsverhältnisses für die X entwickelt worden sind. 

(3) Sofern Herr Y beabsichtigt, die in der Titelliste gem. Abs. (1) genannten Erfindungen, 

Datenverarbeitungsprogramme und zugehörigen Dokumentationen in das Unternehmen der X 

einzubringen, bedarf dies der vorherigen schriftlichen Zustimmung der X. Sollte die X einer 

Nutzung dieses Materials zustimmen, wird über Nutzungsberechtigung und Vergütung eine 

gesonderte schriftliche Vereinbarung getroffen. Werden solche oder andere Programme 

stillschweigend eingebracht, so erhält die X ein unentgeltliches und zeitlich unbefristetes 

Nutzungsrecht, ohne dass es einer dahingehenden ausdrücklichen Vereinbarung bedarf, es sei 

denn Herr Y hat sich seine Rechte bei der Einbringung ausdrücklich schriftlich gegenüber der 

Geschäftsführung vorbehalten. 

§ 4 Nebenberufliche Softwareverwertung 

(1) Jede direkte oder indirekte Verwertung von Arbeitsergebnissen gem. § 1 ist Herrn Y 

untersagt. 

(2) Die gewerbliche Verwertung sonstiger, von Herrn Y neben seiner Tätigkeit für die X 

geschaffener Software, die nicht Arbeitsergebnis i.S.d. §§ 1 und 2 ist, sowie von eigener 

Software gem. § 3 bedarf der vorherigen schriftlichen Einwilligung der X. Diese Einwilligung 

darf nicht aus anderen Gründen versagt werden als dem Schutz von Betriebs- oder 

Geschäftsgeheimnissen der X. 

(3) Herr Y wird während der Dauer des Dienstvertrags keinerlei Wettbewerbshandlung gegen 

die X vornehmen, insbesondere sich nicht – auch nicht als Minderheitsgesellschafter oder 

stiller Gesellschafter – an einer Gesellschaft beteiligen, die in Wettbewerb zu der X steht. 

§ 5 Informationen, Unterlagen und Software Dritter 

(1) Herr Y verpflichtet sich, der X keine vertraulichen Informationen oder Unterlagen, die 

anderen gehören, zukommen zu lassen. Der Mitarbeiter wird auch nicht veranlassen, dass 

solche vertraulichen Informationen oder Unterlagen ohne Kenntnis der X in dessen 

Unternehmen benutzt werden. 

(2) Herr Y verpflichtet sich, keine Datenverarbeitungsprogramme und zugehörige 

Dokumentationen, die er von Dritten erworben, lizenziert oder auf andere Weise erhalten hat, 

der X zukommen zu lassen, es sei denn nach ausdrücklicher Ermächtigung durch die 
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Gesellschaft. Herr Y wird auch nicht veranlassen, dass solches Material ohne Kenntnis der X 

in deren Unternehmen benutzt wird. 

(3) Herr Y wird für von ihm geschaffene Arbeitsergebnisse i.S.v. § 1 auf Verlangen der X 

wahrheitsgemäß erklären, ob die Arbeitsergebnisse von ihm im Original geschaffen und/oder 

welche Teile aus firmenexternen Quellen direkt oder indirekt in abgewandelter oder 

bearbeiteter Form übernommen wurden. 

§ 6 Geschäfts- und Betriebsgeheimnisse 

(1) Herr Y ist verpflichtet, alle Geschäfts- oder Betriebsgeheimnisse der X geheim zu halten. 

Hierzu gehören insbesondere alle als vertraulich oder unternehmensintern gekennzeichneten 

oder als solche erkennbaren Unterlagen, Datensammlungen und 

Datenverarbeitungsprogramme sowie zugehöriges Dokumentations- und Schulungsmaterial. 

Dies gilt insbesondere auch für alle Kenntnisse, die Herr X im Rahmen der Beratung von 

Kunden der X über deren Geschäftsbetrieb erlangt. 

(2) Die Verpflichtung aus Abs. (1) bleibt auch nach Beendigung des Arbeitsverhältnisses 

bestehen. 

(3) Der Verrat von Geschäfts- und Betriebsgeheimnissen der X bzw. der Kunden von X 

unterliegt unter anderem den strafrechtlichen Bestimmungen des Gesetzes gegen den 

unlauteren Wettbewerb. Ein Auszug aus diesem Gesetz ist dieser Vereinbarung als Anlage 

beigefügt. 

§ 7 Wissenschaftliche Veröffentlichungen und Vorträge 

(1) Manuskripte für wissenschaftliche Veröffentlichungen und Vorträge des Herrn Y, die mit 

dem Tätigkeitsbereich der X in Verbindung stehen, sind der X zur Freigabe vorzulegen. Eine 

Freigabe erfolgt, sofern berechtigte betriebliche Interessen einer Publikation nicht 

entgegenstehen. 

(2) Für wissenschaftliche Veröffentlichungen oder Vorträge gem. Abs. (1) erhält Herr Y in 

dem zum Zweck der Veröffentlichung und/oder des Vortrages gebotenen Umfang eine 

Freistellung von § 1 Abs. (2) und Abs. (4), die einen Verzicht der X auf jeden 

Honoraranspruch einschließt. 

IV. Muster einer Geheimhaltungsvereinbarung mit Arbeitnehmern 

Präambel 

Der unterzeichnende Arbeitnehmer ist darauf hingewiesen worden, dass es sich bei den 

Geschäftstätigkeiten der XXX um hochgradig sensible und geheimnisträchtige Aktivitäten 

handelt. Insbesondere die zur Finanzanalyse eingesetzten Instrumente und Methoden sind 

rechtlich in vielfältiger Weise, unter anderem auch als Betriebsgeheimnisse, geschützt. 
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Jedes unbefugte Weitergeben von Informationen aus dem XXX-Umfeld kann zu 

schwerwiegenden Schädigungen des Unternehmens führen. Dabei ist auch zu beachten, 

dass die XXX ein international tätiges Unternehmen ist, dessen Kundschaft und Partner 

sich aus allen Teilen der Welt rekrutieren. XXX muss aus diesen Gründen darauf bestehen, 

dass sich der Arbeitnehmer bei allen Aktivitäten zur strikten Vertraulichkeit im Rahmen der 

weiteren Bestimmungen verpflichtet. 

§ 1 Der Arbeitnehmer verpflichtet sich aus diesen Gründen zur strikten und unbedingten 

Geheimhaltung sämtlicher Tatsachen, Informationen und Unterlagen (in mündlicher, 

gedruckter oder maschinenlesbarer Form), welche den in der Präambel bezeichneten 

Geschäftsbetrieb der XXX betreffen (im Weiteren als „vertrauliche Informationen“ 

bezeichnet). Zu den vertraulichen Informationen zählen insbesondere 

 die von der XXX-Gruppe entwickelten Technologien und Datenmodelle zur 

computergestützten Analyse von Finanzmärkten, 

 die von der XXX-Gruppe zur Analyse entwickelte Software, einschließlich des Source 

Codes, Object Codes, der Programmdokumentation, der Datenflusspläne, der 

Benutzerdokumentation und sonstiger technischer Grundlagen, 

 die Identität von XXX-Kunden, Partnern, Zulieferern und Vertriebsunternehmen, 

 die finanziellen und strategischen Rahmenbedingungen der XXX-Gruppe, 

 die der Kooperation zwischen Kunden und XXX zu Grunde liegenden Informationen 

bezüglich der wirtschaftlichen Aktivitäten der Kunden, 

 die Finanzinformationen, die XXX ihren Kunden übermittelt oder zu übermitteln 

beabsichtigt. 

§ 2 Ohne ausdrückliche schriftliche Zustimmung der XXX darf der Arbeitnehmer die 

vertraulichen Informationen weder für eigene Zwecke noch zu Gunsten Dritter sammeln, 

kopieren, aufbewahren oder in irgendeiner Art verwenden. Manuskripte für 

wissenschaftliche Veröffentlichungen und Vorträge, die mit dem Tätigkeitsbereich der 

XXX-Gruppe in Verbindung stehen, sind der XXX zur Freigabe vorzulegen. Eine Freigabe 

erfolgt, sofern berechtigte betriebliche Interessen einer Publikation nicht entgegenstehen. 

§ 3 Der Arbeitnehmer verpflichtet sich dazu, die vertraulichen Informationen innerhalb der 

XXX nur an diejenigen weiterzugeben, die diese Informationen zur Durchführung ihrer 

jeweiligen Arbeitsaufgabe im XXX-Bereich unbedingt benötigen. Dabei sind die Vorgaben 

der Geschäftsleitung in Bezug auf die jeweiligen Arbeitsaufgaben zu beachten. 

§ 4 Der Arbeitnehmer ist aufgrund seines Arbeitsvertrags zur Einhaltung des aktuellsten 

Standes der Technik, was Datensicherheit und den Schutz von Informationen angeht, 
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verpflichtet. Er wird die XXX auf bestehende und drohende Sicherheitslücken hinweisen. 

Er wird bei der Auswahl und Bestellung von Wartungs-, Pflege- und sonstigem 

technischem Personal darauf achten, dass die jeweils tätigen Personen ihrerseits den 

aktuellsten Stand der Datensicherheit beachten und in all ihren Aktivitäten der vertraulichen 

Natur von XXX-Informationen Rechnung tragen. 

§ 5 Der Arbeitnehmer verpflichtet sich in der Kommunikation innerhalb des Unternehmens 

und im Verkehr nach außen zur Einhaltung höchster Vertraulichkeitsstandards. 

Insbesondere wird er Informationen nicht unverschlüsselt über Internet-Dienste übertragen. 

Er wird auf den Einsatz geeigneter Firewallsysteme sowie eine stets auf aktuellem Stand 

befindliche Virenkontrolle achten. Er trägt auch Sorge dafür, dass die von ihm benutzten 

Rechner nicht unbefugt zugänglich, insbesondere gegen Zugriff durch Dritte durch 

effiziente technische Schutzsysteme, gesichert sind. Besondere Sorgfaltspflichten treffen 

den Arbeitnehmer auch hinsichtlich des sicheren Umgangs mit Passwörtern. 

§ 6 Der Arbeitnehmer wird vertrauliche Informationen nur nach Rücksprache mit der 

Unternehmensleitung auf Rechnern außerhalb der XXX-Räume speichern und nutzen. 

Schriftliche Unterlagen mit vertraulichen Informationen dürfen nur soweit außerhalb der 

XXX-Räume genutzt werden, soweit dies zur Durchführung eines konkreten 

Arbeitsauftrages notwendig ist. Unterlagen mit vertraulichen Informationen, die der 

Arbeitnehmer nicht mehr benötigt, sind dem Arbeitgeber zurückzugeben oder nach 

entsprechender Information des Arbeitgebers unverzüglich zu löschen. 

§ 7 Der Arbeitnehmer wird darauf hingewiesen, dass jede Verletzung dieser 

Vertraulichkeitsvereinbarung hohe Schadensersatzansprüche der XXX gegen ihn auslösen 

kann. Auch wird er bereits jetzt auf die denkbaren strafrechtlichen Folgen einer unbefugten 

Offenbarung, insbesondere im Hinblick auf das Gesetz zum Schutz von 

Geschäftsgeheimnissen, hingewiesen (hier denkbar, wenn nicht ganz unproblematisch: 

Konventionalstrafe). 

§ 8 Während der Dauer dieses Vertrags wird sich der Arbeitnehmer an Unternehmen, die 

mit der Gesellschaft in Wettbewerb stehen oder mit denen die Gesellschaft 

Geschäftsverbindungen unterhält, ohne Zustimmung der Gesellschaft weder unmittelbar 

noch mittelbar beteiligen. 

§ 9 Der Arbeitnehmer verpflichtet sich ferner, für die Dauer von zwei Jahren nach 

Beendigung dieses Vertrags ohne Zustimmung der Gesellschafter in keiner Weise für ein 

Unternehmen tätig zu werden, das auf dem Arbeitsgebiet der Gesellschaft tätig ist, sowie 

auf diesem Arbeitsgebiet keine Geschäfte für eigene oder fremde Rechnungen zu machen 
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und keine unmittelbare oder mittelbare Beteiligung an einem Unternehmen zu erwerben, 

welches auf dem Arbeitsgebiet der Gesellschaft tätig ist. (Vorschlag: Der Arbeitnehmer 

erhält kompensatorisch eine Entschädigung, deren Höhe individuell zwischen der XXX und 

dem Arbeitnehmer abgestimmt wird). 

§ 10 Größere Geschenke oder sonstige erhebliche Vorteile von Personen, die mit der 

Gesellschaft in Geschäftsverbindung stehen oder eine solche Verbindung anstreben, darf 

der Arbeitnehmer nur nach vorheriger Zustimmung der Gesellschafterversammlung 

annehmen. 

§ 11 Alle während der Betriebszugehörigkeit entworfenen Aufzeichnungen und Unterlagen 

sind Eigentum der Gesellschaft. Der Arbeitnehmer ist verpflichtet, die Unterlagen und 

Aufzeichnungen auf erste Anforderung, spätestens jedoch bei Beendigung des Vertrags an 

die Gesellschaft herauszugeben. Weder aus dem Gesichtspunkt des Immaterialgüterrechts 

noch aus sonstigen Gründen steht dem Arbeitnehmer ein Zurückbehaltungsrecht zu. 

XXX hat das Recht, alle Arbeitsergebnisse, die aus der Tätigkeit des Arbeitnehmers für die 

XXX-Gruppe entstehen oder durch nicht allgemein bekannte Informationen der XXX-Gruppe 

angeregt wurden oder maßgeblich auf Erfahrungen, Arbeiten oder Unterlagen der XXX-

Gruppe beruhen, ohne sachliche, zeitliche oder räumliche Beschränkungen zu verwerten oder 

verwerten zu lassen. Soweit Arbeitsergebnisse urheberrechtlich geschützte Werke sind, räumt 

der Arbeitnehmer der XXX hieran ausschließliche, zeitlich und räumlich unbeschränkte 

Nutzungsrechte für alle bekannten Verwertungsarten ein. Dazu gehört insbesondere das 

Recht, Abänderungen, Bearbeitungen oder andere Umgestaltungen vorzunehmen, die 

Arbeitsergebnisse im Original oder in abgeänderter, bearbeiteter oder umgestalteter Form zu 

vervielfältigen, zu veröffentlichen, zu verbreiten, vorzuführen, über Fernleitungen oder 

drahtlos zu übertragen und zum Betrieb von DV-Anlagen und -Geräten zu nutzen. Zur 

vollständigen oder teilweisen Ausübung der Rechte bedarf es keiner weiteren Zustimmung 

von Seiten des Arbeitnehmers. XXX ist ohne Einholung weiterer Zustimmungen von Seiten 

des Arbeitnehmers befugt, die Rechte ganz oder teilweise auf Dritte zu übertragen oder 

Dritten entsprechende Rechte einzuräumen. Die Rechtseinräumung bleibt von der 

Beendigung des Arbeitsverhältnisses unberührt. 

V. Muster einer Vereinbarung zum Change Request 

Präambel 

Die Parteien sind sich bewusst, dass es vorliegend um einen für XXX absolut 

erfolgskritischen Prozess geht. Sie sind sich weiter bewusst, dass sich die Anforderungen 

zukünftig aufgrund branchenseitiger Änderungen weiter entwickeln werden und deshalb ein 
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erheblicher Anpassungsbedarf an den Prozess im Rahmen der Kooperation gegeben sein 

wird. Die Parteien vereinbaren ein Business Process Outsourcing auf werkvertraglicher 

Basis nach Maßgabe der Regelungen des nachfolgenden Rahmenvertrags. 

§ 1 Vertragsmanagement 

Dieser Rahmenvertrag beschreibt die allgemeinen Regelungen für die Erbringung von 

Leistungen für XXX durch Outsourcing-Nehmer. 

Die Bestimmungen dieses Vertrags gelten für alle Einzelverträge, die zwischen XXX 

und dem Outsourcing-Nehmer nach dessen Wirksamwerden abgeschlossen werden, 

wenn und soweit nicht im Einzelvertrag ausdrücklich etwas anderes vereinbart ist. 

Einzelverträge im Sinne dieses Vertrags werden in Form von Leistungsscheinen 

geschlossen. Diese Leistungsscheine regeln die Einzelheiten der zu erbringenden 

Leistungen. Monatlich wird im Rahmen des Reportings eine aktualisierte Übersicht 

über die jeweils gültigen Leistungsscheine erstellt. 

Leistungsscheine bestimmen Leistungsumfänge (Mengen und Laufzeiten), deren 

Vergütung, Mitwirkungspflichten, Service-Level Agreements sowie etwaige 

Abnahmerichtlinien. Sie sind nach X-Format zu erstellen und werden zum Zwecke des 

Vertragsschlusses von den durch den Lenkungsausschuss bestimmten 

Zeichnungsberechtigten beider Vertragsparteien unterschrieben. 

Ein Einzelvertrag kommt nur zustande aufgrund einer schriftlichen Bestellung von 

XXX auf einem Leistungsschein und deren schriftlichen Bestätigung durch den 

Outsourcing-Nehmer. 

Die technische und organisatorische Abwicklung des Outsourcing-Projektes sowie die 

Änderung, Ergänzung und die Aufhebung von Rahmenvertragsbestandteilen werden 

ausschließlich von einem zwischen den Parteien zu konstituierenden 

Lenkungsausschuss koordiniert. Änderungen des Leistungsumfangs und der 

Einzelverträge werden jedoch nach dem unter Ziffer 4.d. dieses Rahmenvertrags 

niedergelegten Change-Management-Verfahren durchgeführt. Der Lenkungsausschuss 

besitzt alleinige Entscheidungskompetenz und ist eine kontinuierliche Einrichtung 

beider Vertragsparteien. Er besteht aus je 3 Mitgliedern einer Vertragspartei und wird 

sich eine eigene Geschäftsordnung geben. 

a)  Jede Vertragspartei benennt und stellt je einen generell verantwortlichen 

Ansprechpartner, der als Koordinator aller vertragsbezogenen Aktivitäten im 

Verantwortungsbereich dieses Vertragspartners und als Mitglied des 

Lenkungsausschusses fungiert. Die Vertragsparteien werden im Falle der 
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Verhinderung der Koordinatoren für eine Stellvertretung sorgen und sich gegenseitig 

unverzüglich über die Person des Stellvertreters benachrichtigen. Während der Dauer 

des Vertragsverhältnisses werden sich die Koordinatoren in regelmäßigen Abständen 

treffen und alle Fragen und Probleme der vertraglichen Zusammenarbeit besprechen. 

Die Koordinatoren der Vertragsparteien sind jedoch berechtigt, auch jederzeit Treffen 

des Lenkungsausschusses aufgrund wichtiger Fragen einzuberufen.  

Können sich die Koordinatoren in Problemfällen nicht innerhalb von zwei Wochen 

einigen, werden die zuständigen Geschäftsleitungsmitglieder der Vertragsparteien mit 

der Angelegenheit betraut. Sie sollen im Verlaufe von zwei Wochen zu einer 

gemeinsamen Lösung kommen. Die Koordinatoren werden zu diesem Zweck einen 

schriftlichen Problembericht erstellen. 

Für den Fall, dass sich die Geschäftsleitungsmitglieder der Vertragsparteien ebenfalls 

nicht auf eine einvernehmliche Lösung des Problems einigen können, liegt das 

Leistungsbestimmungsrecht gem. § 315 BGB im freien Belieben von XXX. 

Zur Durchsetzung der Leistungserbringung bei Outsourcing-Nehmer ist XXX 

berechtigt, einen ihrer Koordinatoren des Lenkungsausschusses zum „Authorized 

Manager“ zu benennen, welcher befugt ist, den Mitarbeitern von Outsourcing-Nehmer 

Weisungen zur Leistungserbringung zu erteilen. Die Weisungen sind verbindlich und 

können nicht durch die Geschäftsleitung vom Outsourcing-Nehmer außer Kraft gesetzt 

werden. 

b) Der Lenkungsausschuss wird zudem Zeichnungsberechtigte der jeweiligen Parteien 

benennen, welche ausschließlich befugt sind, rechtswirksam Erklärungen im Rahmen 

des Vertragsverhältnisses abzugeben und zu zeichnen. Diese Zeichnungsberechtigten 

dürfen jedoch nicht personenidentisch mit den Koordinatoren sein. 

c) Der Lenkungsausschuss hat abgesehen vom Vertragsmanagement folgende Aufgaben: 

– Sicherstellung der bedarfsgerechten Leistungserbringung, 

– Technische Kapazitätsplanung für die Leistungserbringung, 

– Internes Schlichtungsverfahren bei Meinungsverschiedenheiten. 

d) Im Rahmen des Vertragsmanagements haben die Koordinatoren die Aufgabe, das sog. 

Change-Management-Verfahren durchzuführen. Change-Management bedeutet, dass 

XXX Änderungen in der Leistungserbringung bereits erteilter Leistungsscheine oder 

neue Leistungen aufgrund der Erteilung neuer Leistungsscheine im Rahmen der 

Leistungsfähigkeit von Outsourcing-Nehmer verlangen kann. 

Das Change-Management ist dabei an das nachfolgende Verfahren gebunden: 
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 XXX kann nach Abschluss von Einzelverträgen Änderungen des 

Leistungsumfangs im Rahmen der Leistungsfähigkeit von Outsourcing-Nehmer 

verlangen, es sei denn, dies ist für Outsourcing-Nehmer unzumutbar. 

 Die Änderung ist in einem Change Request Dokument nach X Format unter 

Beschreibung der Anforderung und des Umfangs der Änderung durch XXX zu 

dokumentieren. 

 Der Outsourcing-Nehmer hat das Änderungsverlangen von XXX zu prüfen und 

XXX innerhalb von 10 Arbeitstagen mitzuteilen, ob das Änderungsverfahren für 

sie nicht zumutbar oder nicht durchführbar ist. Ist das Änderungsverfahren 

zumutbar oder durchführbar, teilt sie gleichzeitig mit, ob eine umfangreiche 

Prüfung erforderlich ist oder nicht. 

Ist eine umfangreiche Prüfung erforderlich, hat der Outsourcing-Nehmer gleichzeitig 

ein entsprechendes Prüfungsangebot mit Angaben zur Vergütung zu unterbreiten. XXX 

wird innerhalb von 10 Arbeitstagen entweder den Prüfungsauftrag erteilen oder 

ablehnen. 

Ist eine umfangreiche Prüfung des Änderungsverfahrens nicht erforderlich, hat der 

Outsourcing-Nehmer entweder ein Realisierungsangebot unter Angabe von 

Realisierungszeitraum, geplanten Terminen und Auswirkungen auf die Vergütung zu 

unterbreiten oder die Durchführung der beantragten Änderungen zu vereinbaren. 

XXX wird das Realisierungsangebot des Outsourcing-Nehmers innerhalb der 

Angebotsbindefrist annehmen oder ablehnen. Vereinbarte Leistungsänderungen sind 

durch entsprechende Anpassung des Einzelvertrags oder Fertigung eines neuen 

Einzelvertrags verbindlich zu dokumentieren. Das Angebot und die Annahme oder 

Ablehnung sind durch die vom Lenkungsausschuss benannten Zeichnungsberechtigten 

zu unterzeichnen. 

Die Vertragsparteien können vereinbaren, dass die von dem Änderungsverlangen 

betroffenen Leistungen bis zur notwendigen Anpassung der vertraglichen 

Vereinbarungen unterbrochen werden. 

Kommt die notwendige Anpassung der vertraglichen Vereinbarungen nicht innerhalb 

der Angebotsbindefrist des Realisierungsangebotes zustande, so werden die Arbeiten 

auf der Grundlage des Einzelvertrags weitergeführt. 

e) Vom Change-Management ausgenommen ist die Technologieanpassung durch den 

Outsourcing-Nehmer. Dies bedeutet, dass die installierte Hard- und Software bei 

gleichbleibendem Leistungsumfang ohne gesonderte Berechnung auf dem jeweilig 
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neuesten Stand der Technik zu halten ist. Der Outsourcing-Nehmer wird XXX 

insbesondere über mögliche Optimierungsmöglichkeiten aufgrund fortschreitenden 

Technologiefortschritts informieren. 

f) Der Lenkungsausschuss wird sich 3 Monate vor Abschluss eines Jahres 

zusammenfinden, um den Leistungsumfang des folgenden Jahres, soweit möglich, 

bereits festzulegen. 

Die Vertragsparteien beabsichtigen einen bestimmten Leistungsumfang inklusive 

bereits absehbarer Änderungen bereits zu diesem Zeitpunkt festzulegen und hierfür eine 

pauschale Vergütung zu vereinbaren. 

VI. Vertrag über Softwarepflege 

Präambel 

Gegenstand dieses Vertrags sind Pflegeleistungen, die die XXX für den Kunden erbringt. 

Andere Dienste wie Installation, Einweisung, Schulung, individuelle Anpassung der Software 

oder andere Leistungen sind nicht Bestandteil des Pflegeservice. Falls XXX solche 

Leistungen anbietet, sind sie gesondert schriftlich zu vereinbaren. 

§ 1 Hauptleistungspflichten 

(1) XXX bietet als Softwarepflege folgende Leistungen an: 

 Dem Kunden werden jene neuen Programmstände (z.B. Updates) der 

vertragsgegenständlichen Software angeboten, die während der Vertragslaufzeit 

herausgegeben werden; 

 dem Kunden werden während der offiziellen Geschäftszeiten von XXX telefonisch 

technische Unterstützung zur Störungs- und Fehlerbehebung bzw. -umgehung gegeben; 

 dem Kunden werden zu geplanten neuen Programmständen vorab Informationen erteilt. 

Das Pflegeverhältnis beginnt – sofern nicht etwas anderes ausdrücklich vereinbart ist – mit 

der Lieferung der Software. Die Zahlungspflicht beginnt in diesem Fall 6 Monate nach der 

Lieferung der Software. 

(2) Die Pflegegebühren richten sich nach der jeweils aktuellen Preisliste. Die Vergütung wird 

für jedes Rumpf-/Kalenderjahr im Voraus in Rechnung gestellt. 

§ 2 Nebenpflichten 

(1) XXX ist von der Pflicht, Pflegeleistungen gegenüber dem Kunden zu erbringen, befreit, 

ohne dass dies einen Einfluss auf die Verpflichtung zur Zahlung der vereinbarten Vergütung 

hat, sofern der Kunde von der Installation der jeweils aktuellen oder der vorherigen Version 
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sowie der gelieferten Problemlösungen der Software absieht, es sei denn, die gelieferten 

Versionen bzw. Problemlösungen sind fehlerhaft. 

(2) Vom Pflegeservice ausgeschlossen sind Instandsetzungen oder erhöhter Aufwand zur 

Instandhaltung der Software, die durch vertragswidrige Nutzung, Nutzung in einer anderen als 

der vereinbarten Einsatzumgebung, unsachgemäße Benutzung, Fremdeinwirkung, höhere 

Gewalt oder ähnliche Umstände erforderlich waren, Arbeiten an der Software, die der Kunde 

vertragswidrig geändert hat oder die durch andere als XXX technisch gepflegt wurde, ohne 

dass jeweils vorher eine schriftliche Zustimmung von XXX vorlag. 

(3) Der Kunde wird XXX unverzüglich benachrichtigen, wenn die Software nicht einwandfrei 

arbeitet. Der Kunde hat dabei die Umstände des Auftretens der Fehler und die Auswirkungen 

schriftlich darzustellen. 

(4) Der Kunde trifft angemessene Vorkehrungen zur Datensicherung, damit die Daten aus den 

Datenbeständen, die in maschinenlesbarer Form bereitgehalten werden, mit vertretbarem 

Aufwand reproduziert werden können. 

§ 3 Gewährleistung 

(1) XXX gewährleistet, dass die im Rahmen des Pflegeservice erbrachten Leistungen nicht 

mit Fehlern behaftet sind, die den Wert und die Tauglichkeit gegenüber dem vereinbarten 

Leistungsumfang aufheben oder mindern. Unerhebliche Abweichungen bleiben 

unberücksichtigt. 

(2) Treten bei vertragsgemäßer Nutzung Mängel auf, ist der Kunde verpflichtet, XXX die 

Möglichkeit zu geben, diese innerhalb angemessener Frist zu beseitigen. Der Kunde hat XXX 

die Fehler unverzüglich in nachvollziehbarer Form und unter Angabe der für die 

Fehlerbeseitigung zweckdienlichen Informationen mitzuteilen. Der Kunde wird XXX im 

Rahmen des Zumutbaren bei der Fehlerbehebung unterstützen. Für solche Mängel, die bei 

XXX nicht reproduzierbar sind, leistet XXX keine Gewähr. 

(3) Gelingt es XXX trotz wiederholter Bemühungen nicht, den Mangel zu beheben oder so zu 

umgehen, dass die Software entsprechend der Produktbeschreibung genutzt werden kann, ist 

der Kunde berechtigt, nach Maßgabe der gesetzlichen Vorschriften Minderung der 

vereinbarten Vergütung zu verlangen oder vom Vertrag zurückzutreten. 

§ 4 Kündigung 

Der Pflegevertrag kann auf unbestimmte oder auf bestimmte Zeit abgeschlossen werden, was 

gesondert festzuhalten ist. Bei unbestimmter Dauer kann der Pflegeservice jeweils zum 

Jahresende mit einer Kündigungsfrist von 3 Monaten von jedem Vertragsteil aufgekündigt 

werden. Eine außerordentliche Kündigung bleibt von dieser Regelung unberührt. 
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§ 5 Sonstiges 

(1) Nebenabreden bedürfen der Schriftform. 

(2) Sollte eine Bestimmung dieses Vertrags unwirksam sein, so werden dadurch die übrigen 

Bestimmungen in ihrer rechtlichen Wirksamkeit nicht berührt. An die Stelle der unwirksamen 

Bestimmung muss für diesen Fall mit anfänglicher Wirkung eine solche treten, die dem 

beabsichtigten Sinn und Zweck aller Parteien entspricht und ihrem Inhalt nach durchführbar 

ist. 

(3) Bei Rechtsstreitigkeiten aus diesem Vertrag ist der Sitz von XXX Gerichtsstand, wenn 

a) der Käufer Kaufmann ist oder 

b) der Käufer keinen allgemeinen Gerichtsstand im Gebiet der Bundesrepublik 

Deutschland hat oder 

c) der Käufer juristische Person des öffentlichen Rechts ist. 

XXX ist berechtigt, auch an jedem anderen gesetzlich vorgesehenen Gerichtsstand zu klagen. 

Es gilt das Recht der Bundesrepublik Deutschland unter Ausschluss des UN-Kaufrechts. 

VII. Die General Public License 

Version 3, 29 June 2007 

Preamble 

The GNU General Public License is a free, copyleft license for software and other kinds of 

works. 

The licenses for most software and other practical works are designed to take away your 

freedom to share and change the works. By contrast, the GNU General Public License is 

intended to guarantee your freedom to share and change all versions of a program – to make 

sure it remains free software for all its users. We, the Free Software Foundation, use the GNU 

General Public License for most of our software; it applies also to any other work released 

this way by its authors. You can apply it to your programs, too. 

When we speak of free software, we are referring to freedom, not price. Our General Public 

Licenses are designed to make sure that you have the freedom to distribute copies of free 

software (and charge for them if you wish), that you receive source code or can get it if you 

want it, that you can change the software or use pieces of it in new free programs, and that 

you know you can do these things. 

To protect your rights, we need to prevent others from denying you these rights or asking you 

to surrender the rights. Therefore, you have certain responsibilities if you distribute copies of 

the software, or if you modify it: responsibilities to respect the freedom of others. 
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For example, if you distribute copies of such a program, whether gratis or for a fee, you must 

pass on to the recipients the same freedoms that you received. You must make sure that they, 

too, receive or can get the source code. And you must show them these terms so they know 

their rights. 

Developers that use the GNU GPL protect your rights with two steps: (1) assert copyright on 

the software, and (2) offer you this License giving you legal permission to copy, distribute 

and/or modify it. 

For the developers´ and authors´ protection, the GPL clearly explains that there is no warranty 

for this free software. For both users´ and authors´ sake, the GPL requires that modified 

versions be marked as changed, so that their problems will not be attributed erroneously to 

authors of previous versions. 

Some devices are designed to deny users access to install or run modified versions of the 

software inside them, although the manufacturer can do so. This is fundamentally 

incompatible with the aim of protecting users´ freedom to change the software. The 

systematic pattern of such abuse occurs in the area of products for individuals to use, which is 

precisely where it is most unacceptable. Therefore, we have designed this version of the GPL 

to prohibit the practice for those products. If such problems arise substantially in other 

domains, we stand ready to extend this provision to those domains in future versions of the 

GPL, as needed to protect the freedom of users. 

Finally, every program is threatened constantly by software patents. States should not allow 

patents to restrict development and use of software on general-purpose computers, but in 

those that do, we wish to avoid the special danger that patents applied to a free program could 

make it effectively proprietary. To prevent this, the GPL assures that patents cannot be used to 

render the program non-free. 

The precise terms and conditions for copying, distribution and modification follow. 

Terms and Conditions 

0. Definitions. 

”This License“ refers to version 3 of the GNU General Public License. 

”Copyright“ also means copyright-like laws that apply to other kinds of works, such as 

semiconductor masks. 

”The Program“ refers to any copyrightable work licensed under this License. Each licensee is 

addressed as ”you“. ”Licensees“ and ”recipients“ may be individuals or organizations. 
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To ”modify“ a work means to copy from or adapt all or part of the work in a fashion requiring 

copyright permission, other than the making of an exact copy. The resulting work is called a 

”modified version“ of the earlier work or a work ”based on“ the earlier work. 

A ”covered work“ means either the unmodified Program or a work based on the Program. 

To ”propagate“ a work means to do anything with it that, without permission, would make 

you directly or secondarily liable for infringement under applicable copyright law, except 

executing it on a computer or modifying a private copy. Propagation includes copying, 

distribution (with or without modification), making available to the public, and in some 

countries other activities as well. 

To ”convey“ a work means any kind of propagation that enables other parties to make or 

receive copies. Mere interaction with a user through a computer network, with no transfer of a 

copy, is not conveying. 

An interactive user interface displays ”Appropriate Legal Notices“ to the extent that it 

includes a convenient and prominently visible feature that (1) displays an appropriate 

copyright notice, and (2) tells the user that there is no warranty for the work (except to the 

extent that warranties are provided), that licensees may convey the work under this License, 

and how to view a copy of this License. If the interface presents a list of user commands or 

options, such as a menu, a prominent item in the list meets this criterion. 

1. Source Code. 

The ”source code“ for a work means the preferred form of the work for making modifications 

to it. ”Object code“ means any non-source form of a work. 

A ”Standard Interface“ means an interface that either is an official standard defined by a 

recognized standards body, or, in the case of interfaces specified for a particular programming 

language, one that is widely used among developers working in that language. 

The ”System Libraries“ of an executable work include anything, other than the work as a 

whole, that (a) is included in the normal form of packaging a Major Component, but which is 

not part of that Major Component, and (b) serves only to enable use of the work with that 

Major Component, or to implement a Standard Interface for which an implementation is 

available to the public in source code form. A ”Major Component“, in this context, means a 

major essential component (kernel, window system, and so on) of the specific operating 

system (if any) on which the executable work runs, or a compiler used to produce the work, or 

an object code interpreter used to run it. 

The ”Corresponding Source“ for a work in object code form means all the source code needed 

to generate, install, and (for an executable work) run the object code and to modify the work, 
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including scripts to control those activities. However, it does not include the work´s System 

Libraries, or general-purpose tools or generally available free programs which are used 

unmodified in performing those activities but which are not part of the work. For example, 

Corresponding Source includes interface definition files associated with source files for the 

work, and the source code for shared libraries and dynamically linked subprograms that the 

work is specifically designed to require, such as by intimate data communication or control 

flow between those subprograms and other parts of the work. 

The Corresponding Source need not include anything that users can regenerate automatically 

from other parts of the Corresponding Source. 

The Corresponding Source for a work in source code form is that same work. 

2. Basic Permissions. 

All rights granted under this License are granted for the term of copyright on the Program, 

and are irrevocable provided the stated conditions are met. This License explicitly affirms 

your unlimited permission to run the unmodified Program. The output from running a covered 

work is covered by this License only if the output, given its content, constitutes a covered 

work. This License acknowledges your rights of fair use or other equivalent, as provided by 

copyright law. 

You may make, run and propagate covered works that you do not convey, without conditions 

so long as your license otherwise remains in force. You may convey covered works to others 

for the sole purpose of having them make modifications exclusively for you, or provide you 

with facilities for running those works, provided that you comply with the terms of this 

License in conveying all material for which you do not control copyright. Those thus making 

or running the covered works for you must do so exclusively on your behalf, under your 

direction and control, on terms that prohibit them from making any copies of your 

copyrighted material outside their relationship with you. 

Conveying under any other circumstances is permitted solely under the conditions stated 

below. Sublicensing is not allowed; section 10 makes it unnecessary. 

3. Protecting Users´ Legal Rights From Anti-Circumvention Law. 

No covered work shall be deemed part of an effective technological measure under any 

applicable law fulfilling obligations under article 11 of the WIPO copyright treaty adopted on 

20 December 1996, or similar laws prohibiting or restricting circumvention of such measures. 

When you convey a covered work, you waive any legal power to forbid circumvention of 

technological measures to the extent such circumvention is effected by exercising rights under 

this License with respect to the covered work, and you disclaim any intention to limit 
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operation or modification of the work as a means of enforcing, against the work´s users, your 

or third parties´ legal rights to forbid circumvention of technological measures. 

4. Conveying Verbatim Copies. 

You may convey verbatim copies of the Program´s source code as you receive it, in any 

medium, provided that you conspicuously and appropriately publish on each copy an 

appropriate copyright notice; keep intact all notices stating that this License and any non-

permissive terms added in accord with section 7 apply to the code; keep intact all notices of 

the absence of any warranty; and give all recipients a copy of this License along with the 

Program. 

You may charge any price or no price for each copy that you convey, and you may offer 

support or warranty protection for a fee. 

5. Conveying Modified Source Versions. 

You may convey a work based on the Program, or the modifications to produce it from the 

Program, in the form of source code under the terms of section 4, provided that you also meet 

all of these conditions: 

a) The work must carry prominent notices stating that you modified it, and giving a 

relevant date. 

b) The work must carry prominent notices stating that it is released under this License and 

any conditions added under section 7. This requirement modifies the requirement in 

section 4 to ”keep intact all notices“. 

c) You must license the entire work, as a whole, under this License to anyone who comes 

into possession of a copy. This License will therefore apply, along with any applicable 

section 7 additional terms, to the whole of the work, and all its parts, regardless of how 

they are packaged. This License gives no permission to license the work in any other 

way, but it does not invalidate such permission if you have separately received it. 

d) If the work has interactive user interfaces, each must display Appropriate Legal Notices; 

however, if the Program has interactive interfaces that do not display Appropriate Legal 

Notices, your work need not make them do so. 

A compilation of a covered work with other separate and independent works, which are not 

by their nature extensions of the covered work, and which are not combined with it such as to 

form a larger program, in or on a volume of a storage or distribution medium, is called an 

”aggregate“ if the compilation and its resulting copyright are not used to limit the access or 

legal rights of the compilation´s users beyond what the individual works permit. Inclusion of a 
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covered work in an aggregate does not cause this License to apply to the other parts of the 

aggregate. 

6. Conveying Non-Source Forms. 

You may convey a covered work in object code form under the terms of sections 4 and 5, 

provided that you also convey the machine-readable Corresponding Source under the terms of 

this License, in one of these ways: 

a) Convey the object code in, or embodied in, a physical product (including a physical 

distribution medium), accompanied by the Corresponding Source fixed on a durable 

physical medium customarily used for software interchange. 

b) Convey the object code in, or embodied in, a physical product (including a physical 

distribution medium), accompanied by a written offer, valid for at least three years and 

valid for as long as you offer spare parts or customer support for that product model, to 

give anyone who possesses the object code either (1) a copy of the Corresponding 

Source for all the software in the product that is covered by this License, on a durable 

physical medium customarily used for software interchange, for a price no more than 

your reasonable cost of physically performing this conveying of source, or (2) access to 

copy the Corresponding Source from a network server at no charge. 

c) Convey individual copies of the object code with a copy of the written offer to provide 

the Corresponding Source. This alternative is allowed only occasionally and 

noncommercially, and only if you received the object code with such an offer, in accord 

with subsection 6b. 

d) Convey the object code by offering access from a designated place (gratis or for a 

charge), and offer equivalent access to the Corresponding Source in the same way 

through the same place at no further charge. You need not require recipients to copy the 

Corresponding Source along with the object code. If the place to copy the object code is 

a network server, the Corresponding Source may be on a different server (operated by 

you or a third party) that supports equivalent copying facilities, provided you maintain 

clear directions next to the object code saying where to find the Corresponding Source. 

Regardless of what server hosts the Corresponding Source, you remain obligated to 

ensure that it is available for as long as needed to satisfy these requirements. 

e) Convey the object code using peer-to-peer transmission, provided you inform other 

peers where the object code and Corresponding Source of the work are being offered to 

the general public at no charge under subsection 6d. 



465 

A separable portion of the object code, whose source code is excluded from the 

Corresponding Source as a System Library, need not be included in conveying the object code 

work. 

A ”User Product“ is either (1) a ”consumer product“, which means any tangible personal 

property which is normally used for personal, family, or household purposes, or (2) anything 

designed or sold for incorporation into a dwelling. In determining whether a product is a 

consumer product, doubtful cases shall be resolved in favor of coverage. For a particular 

product received by a particular user, ”normally used“ refers to a typical or common use of 

that class of product, regardless of the status of the particular user or of the way in which the 

particular user actually uses, or expects or is expected to use, the product. A product is a 

consumer product regardless of whether the product has substantial commercial, industrial or 

non-consumer uses, unless such uses represent the only significant mode of use of the 

product. 

”Installation Information“ for a User Product means any methods, procedures, authorization 

keys, or other information required to install and execute modified versions of a covered work 

in that User Product from a modified version of its Corresponding Source. The information 

must suffice to ensure that the continued functioning of the modified object code is in no case 

prevented or interfered with solely because modification has been made. 

If you convey an object code work under this section in, or with, or specifically for use in, a 

User Product, and the conveying occurs as part of a transaction in which the right of 

possession and use of the User Product is transferred to the recipient in perpetuity or for a 

fixed term (regardless of how the transaction is characterized), the Corresponding Source 

conveyed under this section must be accompanied by the Installation Information. But this 

requirement does not apply if neither you nor any third party retains the ability to install 

modified object code on the User Product (for example, the work has been installed in ROM). 

The requirement to provide Installation Information does not include a requirement to 

continue to provide support service, warranty, or updates for a work that has been modified or 

installed by the recipient, or for the User Product in which it has been modified or installed. 

Access to a network may be denied when the modification itself materially and adversely 

affects the operation of the network or violates the rules and protocols for communication 

across the network. 

Corresponding Source conveyed, and Installation Information provided, in accord with this 

section must be in a format that is publicly documented (and with an implementation 
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available to the public in source code form), and must require no special password or key for 

unpacking, reading or copying. 

7. Additional Terms. 

”Additional permissions“ are terms that supplement the terms of this License by making 

exceptions from one or more of its conditions. Additional permissions that are applicable to 

the entire Program shall be treated as though they were included in this License, to the extent 

that they are valid under applicable law. If additional permissions apply only to part of the 

Program, that part may be used separately under those permissions, but the entire Program 

remains governed by this License without regard to the additional permissions. 

When you convey a copy of a covered work, you may at your option remove any additional 

permissions from that copy, or from any part of it. (Additional permissions may be written to 

require their own removal in certain cases when you modify the work.) You may place 

additional permissions on material, added by you to a covered work, for which you have or 

can give appropriate copyright permission. 

Notwithstanding any other provision of this License, for material you add to a covered work, 

you may (if authorized by the copyright holders of that material) supplement the terms of this 

License with terms: 

a) Disclaiming warranty or limiting liability differently from the terms of sections 15 and 

16 of this License; or 

b) Requiring preservation of specified reasonable legal notices or author attributions in that 

material or in the Appropriate Legal Notices displayed by works containing it; or 

c) Prohibiting misrepresentation of the origin of that material, or requiring that modified 

versions of such material be marked in reasonable ways as different from the original 

version; or 

d) Limiting the use for publicity purposes of names of licensors or authors of the material; 

or 

e) Declining to grant rights under trademark law for use of some trade names, trademarks, 

or service marks; or 

f) Requiring indemnification of licensors and authors of that material by anyone who 

conveys the material (or modified versions of it) with contractual assumptions of 

liability to the recipient, for any liability that these contractual assumptions directly 

impose on those licensors and authors. 

All other non-permissive additional terms are considered ”further restrictions“ within the 

meaning of section 10. If the Program as you received it, or any part of it, contains a notice 
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stating that it is governed by this License along with a term that is a further restriction, you 

may remove that term. If a license document contains a further restriction but permits 

relicensing or conveying under this License, you may add to a covered work material 

governed by the terms of that license document, provided that the further restriction does not 

survive such relicensing or conveying. 

If you add terms to a covered work in accord with this section, you must place, in the relevant 

source files, a statement of the additional terms that apply to those files, or a notice indicating 

where to find the applicable terms. 

Additional terms, permissive or non-permissive, may be stated in the form of a separately 

written license, or stated as exceptions; the above requirements apply either way. 

8. Termination. 

You may not propagate or modify a covered work except as expressly provided under this 

License. Any attempt otherwise to propagate or modify it is void, and will automatically 

terminate your rights under this License (including any patent licenses granted under the third 

paragraph of section 11). 

However, if you cease all violation of this License, then your license from a particular 

copyright holder is reinstated (a) provisionally, unless and until the copyright holder explicitly 

and finally terminates your license, and (b) permanently, if the copyright holder fails to notify 

you of the violation by some reasonable means prior to 60 days after the cessation. 

Moreover, your license from a particular copyright holder is reinstated permanently if the 

copyright holder notifies you of the violation by some reasonable means, this is the first time 

you have received notice of violation of this License (for any work) from that copyright 

holder, and you cure the violation prior to 30 days after your receipt of the notice. 

Termination of your rights under this section does not terminate the licenses of parties who 

have received copies or rights from you under this License. If your rights have been 

terminated and not permanently reinstated, you do not qualify to receive new licenses for the 

same material under section 10. 

9. Acceptance Not Required for Having Copies. 

You are not required to accept this License in order to receive or run a copy of the Program. 

Ancillary propagation of a covered work occurring solely as a consequence of using peer-to-

peer transmission to receive a copy likewise does not require acceptance. However, nothing 

other than this License grants you permission to propagate or modify any covered work. 

These actions infringe copyright if you do not accept this License. Therefore, by modifying or 

propagating a covered work, you indicate your acceptance of this License to do so. 
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10. Automatic Licensing of Downstream Recipients. 

Each time you convey a covered work, the recipient automatically receives a license from the 

original licensors, to run, modify and propagate that work, subject to this License. You are not 

responsible for enforcing compliance by third parties with this License. 

An ”entity transaction“ is a transaction transferring control of an organization, or substantially 

all assets of one, or subdividing an organization, or merging organizations. If propagation of a 

covered work results from an entity transaction, each party to that transaction who receives a 

copy of the work also receives whatever licenses to the work the party´s predecessor in 

interest had or could give under the previous paragraph, plus a right to possession of the 

Corresponding Source of the work from the predecessor in interest, if the predecessor has it or 

can get it with reasonable efforts. 

You may not impose any further restrictions on the exercise of the rights granted or affirmed 

under this License. For example, you may not impose a license fee, royalty, or other charge 

for exercise of rights granted under this License, and you may not initiate litigation (including 

a cross-claim or counterclaim in a lawsuit) alleging that any patent claim is infringed by 

making, using, selling, offering for sale, or importing the Program or any portion of it. 

11. Patents. 

A ”contributor“ is a copyright holder who authorizes use under this License of the Program or 

a work on which the Program is based. The work thus licensed is called the contributor´s 

”contributor version“. 

A contributor´s ”essential patent claims“ are all patent claims owned or controlled by the 

contributor, whether already acquired or hereafter acquired, that would be infringed by some 

manner, permitted by this License, of making, using, or selling its contributor version, but do 

not include claims that would be infringed only as a consequence of further modification of 

the contributor version. For purposes of this definition, ”control“ includes the right to grant 

patent sublicenses in a manner consistent with the requirements of this License. 

Each contributor grants you a non-exclusive, worldwide, royalty-free patent license under the 

contributor´s essential patent claims, to make, use, sell, offer for sale, import and otherwise 

run, modify and propagate the contents of its contributor version. 

In the following three paragraphs, a ”patent license“ is any express agreement or commitment, 

however denominated, not to enforce a patent (such as an express permission to practice a 

patent or covenant not to sue for patent infringement). To ”grant“ such a patent license to a 

party means to make such an agreement or commitment not to enforce a patent against the 

party. 
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If you convey a covered work, knowingly relying on a patent license, and the Corresponding 

Source of the work is not available for anyone to copy, free of charge and under the terms of 

this License, through a publicly available network server or other readily accessible means, 

then you must either (1) cause the Corresponding Source to be so available, or (2) arrange to 

deprive yourself of the benefit of the patent license for this particular work, or (3) arrange, in 

a manner consistent with the requirements of this License, to extend the patent license to 

downstream recipients. ”Knowingly relying“ means you have actual knowledge that, but for 

the patent license, your conveying the covered work in a country, or your recipient´s use of 

the covered work in a country, would infringe one or more identifiable patents in that country 

that you have reason to believe are valid. 

If, pursuant to or in connection with a single transaction or arrangement, you convey, or 

propagate by procuring conveyance of, a covered work, and grant a patent license to some of 

the parties receiving the covered work authorizing them to use, propagate, modify or convey a 

specific copy of the covered work, then the patent license you grant is automatically extended 

to all recipients of the covered work and works based on it. 

A patent license is ”discriminatory“ if it does not include within the scope of its coverage, 

prohibits the exercise of, or is conditioned on the non-exercise of one or more of the rights 

that are specifically granted under this License. You may not convey a covered work if you 

are a party to an arrangement with a third party that is in the business of distributing software, 

under which you make payment to the third party based on the extent of your activity of 

conveying the work, and under which the third party grants, to any of the parties who would 

receive the covered work from you, a discriminatory patent license (a) in connection with 

copies of the covered work conveyed by you (or copies made from those copies), or (b) 

primarily for and in connection with specific products or compilations that contain the 

covered work, unless you entered into that arrangement, or that patent license was granted, 

prior to 28 March 2007. 

Nothing in this License shall be construed as excluding or limiting any implied license or 

other defenses to infringement that may otherwise be available to you under applicable patent 

law. 

12. No Surrender of Others´ Freedom. 

If conditions are imposed on you (whether by court order, agreement or otherwise) that 

contradict the conditions of this License, they do not excuse you from the conditions of this 

License. If you cannot convey a covered work so as to satisfy simultaneously your obligations 

under this License and any other pertinent obligations, then as a consequence you may not 
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convey it at all. For example, if you agree to terms that obligate you to collect a royalty for 

further conveying from those to whom you convey the Program, the only way you could 

satisfy both those terms and this License would be to refrain entirely from conveying the 

Program. 

13. Use with the GNU Affero General Public License. 

Notwithstanding any other provision of this License, you have permission to link or combine 

any covered work with a work licensed under version 3 of the GNU Affero General Public 

License into a single combined work, and to convey the resulting work. The terms of this 

License will continue to apply to the part which is the covered work, but the special 

requirements of the GNU Affero General Public License, section 13, concerning interaction 

through a network will apply to the combination as such. 

14. Revised Versions of this License. 

The Free Software Foundation may publish revised and/or new versions of the GNU General 

Public License from time to time. Such new versions will be similar in spirit to the present 

version, but may differ in detail to address new problems or concerns. 

Each version is given a distinguishing version number. If the Program specifies that a certain 

numbered version of the GNU General Public License ”or any later version“ applies to it, you 

have the option of following the terms and conditions either of that numbered version or of 

any later version published by the Free Software Foundation. If the Program does not specify 

a version number of the GNU General Public License, you may choose any version ever 

published by the Free Software Foundation. 

If the Program specifies that a proxy can decide which future versions of the GNU General 

Public License can be used, that proxy´s public statement of acceptance of a version 

permanently authorizes you to choose that version for the Program. 

Later license versions may give you additional or different permissions. However, no 

additional obligations are imposed on any author or copyright holder as a result of your 

choosing to follow a later version. 

15. Disclaimer of Warranty. 

THERE IS NO WARRANTY FOR THE PROGRAM, TO THE EXTENT PERMITTED BY 

APPLICABLE LAW. EXCEPT WHEN OTHERWISE STATED IN WRITING THE 

COPYRIGHT HOLDERS AND/OR OTHER PARTIES PROVIDE THE PROGRAM ”AS 

IS“ WITHOUT WARRANTY OF ANY KIND, EITHER EXPRESSED OR IMPLIED, 

INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF 

MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. THE ENTIRE 
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RISK AS TO THE QUALITY AND PERFORMANCE OF THE PROGRAM IS WITH 

YOU. SHOULD THE PROGRAM PROVE DEFECTIVE, YOU ASSUME THE COST OF 

ALL NECESSARY SERVICING, REPAIR OR CORRECTION. 

16. Limitation of Liability. 

IN NO EVENT UNLESS REQUIRED BY APPLICABLE LAW OR AGREED TO IN 

WRITING WILL ANY COPYRIGHT HOLDER, OR ANY OTHER PARTY WHO 

MODIFIES AND/OR CONVEYS THE PROGRAM AS PERMITTED ABOVE, BE 

LIABLE TO YOU FOR DAMAGES, INCLUDING ANY GENERAL, SPECIAL, 

INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OR 

INABILITY TO USE THE PROGRAM (INCLUDING BUT NOT LIMITED TO LOSS OF 

DATA OR DATA BEING RENDERED INACCURATE OR LOSSES SUSTAINED BY 

YOU OR THIRD PARTIES OR A FAILURE OF THE PROGRAM TO OPERATE WITH 

ANY OTHER PROGRAMS), EVEN IF SUCH HOLDER OR OTHER PARTY HAS BEEN 

ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

17. Interpretation of Sections 15 and 16. 

If the disclaimer of warranty and limitation of liability provided above cannot be given local 

legal effect according to their terms, reviewing courts shall apply local law that most closely 

approximates an absolute waiver of all civil liability in connection with the Program, unless a 

warranty or assumption of liability accompanies a copy of the Program in return for a fee. 

END OF TERMS AND CONDITIONS 

How to Apply These Terms to Your New Programs 

If you develop a new program, and you want it to be of the greatest possible use to the public, 

the best way to achieve this is to make it free software which everyone can redistribute and 

change under these terms. 

To do so, attach the following notices to the program. It is safest to attach them to the start of 

each source file to most effectively state the exclusion of warranty; and each file should have 

at least the ”copyright“ line and a pointer to where the full notice is found. 

<one line to give the program´s name and a brief idea of what it does.> 

Copyright (C) <year> <name of author> 

This program is free software: you can redistribute it and/or modify it under the terms of the 

GNU General Public License as published by the Free Software Foundation, either version 3 

of the License, or (at your option) any later version. 
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This program is distributed in the hope that it will be useful, but WITHOUT ANY 

WARRANTY; without even the implied warranty of MERCHANTABILITY or FITNESS 

FOR A PARTICULAR PURPOSE. See the GNU General Public License for more details. 

You should have received a copy of the GNU General Public License along with this 

program. If not, see <http://www.gnu.org/licenses/>. 

Also add information on how to contact you by electronic and paper mail. 

If the program does terminal interaction, make it output a short notice like this when it starts 

in an interactive mode: 

<program> Copyright (C) <year> <name of author> 

This program comes with ABSOLUTELY NO WARRANTY; for details type ”show w“. This 

is free software, and you are welcome to redistribute it under certain conditions; type ”show 

c“ for details. 

The hypothetical commands ”show w“ and ”show c“ should show the appropriate parts of the 

General Public License. Of course, your program´s commands might be different; for a GUI 

interface, you would use an ”about box“. 

You should also get your employer (if you work as a programmer) or school, if any, to sign a 

”copyright disclaimer“ for the program, if necessary. For more information on this, and how 

to apply and follow the GNU GPL, see <http://www.gnu.org/licenses/>. 

The GNU General Public License does not permit incorporating your program into 

proprietary programs. If your program is a subroutine library, you may consider it more useful 

to permit linking proprietary applications with the library. If this is what you want to do, use 

the GNU Lesser General Public License instead of this License. But first, please read 

<http://www.gnu.org/philosophy/why-not-lgpl.html>. 

VIII. Düsseldorfer Modell – Antrag 

1. Es wird, da ein Rechtsstreit noch nicht anhängig ist und die Antragstellerin ein 

rechtliches Interesse daran hat, dass der Zustand einer Sache festgestellt wird, die 

Durchführung eines selbstständigen Beweisverfahrens gem. §§ 485 ff. ZPO angeordnet. 

2.  

a) Durch Einholung eines schriftlichen Sachverständigengutachtens soll Beweis 

darüber erhoben werden, 

ob sich der Quellcode und/oder die Datenbankstruktur der Software und/oder die 

Datenbankstruktur der Software und/oder Datenbanktabellen und/oder 

Programmalgorithmen der Software auf einem gemeinsamen Entwicklungsserver 
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der Antragsgegnerin und/oder auf einem Rechner der Antragsgegnerin, 

insbesondere ihres Geschäftsführers, befinden 

und 

inwieweit der Quellcode und die Datenbankstruktur des von der Antragsgegnerin 

angebotenen Software identisch oder ähnlich mit dem Quellcode und/oder der 

Datenbankstruktur des von der Antragstellerin erstellten Software ist oder die 

gegnerische Software unter Übernahme der Architektur und Programmabläufe 

nachprogrammiert wurde. Hierbei soll der Sachverständige insbesondere die 

Architektur der beiden Software sowie die Datenbankstruktur, Datenbanktabellen 

und die Programmalgorithmen vergleichen. 

b) Zum Sachverständigen wird Herr Dipl.-Informatiker XX ernannt, hilfsweise ein 

vom Gericht zu bestimmender Sachverständiger. 

c) Dem Sachverständigen wird im Interesse der Wahrung etwaiger 

Betriebsgeheimnisse der Antragsgegnerin, die bei der Begutachtung zu Tage 

treten könnten, aufgegeben, jeden unmittelbaren Kontakt mit der Antragstellerin 

zu vermeiden und notwendige Korrespondenz entweder über das Gericht oder mit 

den Rechtsanwälten zu führen. Der Sachverständige hat darüber hinaus auch 

gegenüber Dritten Verschwiegenheit zu wahren. 

d) Die Begutachtung erfolgte wegen der besonderen Eilbedürftigkeit ohne vorherige 

Ladung und Anhörung der Antragsgegnerin. 

3. Im Wege der einstweiligen Verfügung werden darüber hinaus folgende weitere 

Anordnungen getroffen: 

a) Die Rechtsanwälte werden verpflichtet, Tatsachen, die im Zuge des 

selbstständigen Beweisverfahrens zu ihrer Kenntnis gelangt sind und den 

Geschäftsbereich der Antragsgegnerin betreffen, geheim zu halten, und zwar auch 

gegenüber der Antragstellerin und ihren Mitarbeitern. 

b) Der zuständige Gerichtsvollzieher wird ermächtigt, einen gemeinsamen 

Entwicklungsserver der Antragsgegnerin sowie sämtliche Rechner der 

Antragsgegnerin, die sich in ihren Geschäftsräumen befinden, dort zu 

beschlagnahmen, damit der Sachverständige vor Ort eine sofortige Besichtigung 

eines gemeinsamen Entwicklungsservers sowie sämtlicher Rechner der 

Antragsgegnerin durchführen und feststellen kann, ob auf diesen Kopien des 

Quellcodes und/oder der Datenbankstruktur und/oder Datenbanktabellen und/oder 
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der Programmalgorithmen der Software gespeichert sind. In diesem 

Zusammenhang wird dem Sachverständigen gestattet: 

(1) einen gemeinsamen Entwicklungsserver sowie jeden einzelnen Rechner in 

Betrieb zu nehmen und an einen Drucker anzuschließen, wobei ihm 

eventuell erforderliche Benutzererkennungen und Passwörter mitzuteilen 

und die Zugangsbefugnisse des höchsten Systemadministrators einzuräumen 

sind; 

(2) Einsicht in das Inhaltsverzeichnis der ausführenden Programmdateien sowie 

in das Inhaltsverzeichnis der Link-Dateien zu nehmen; 

(3) die daraufhin auf dem Bildschirm erscheinende Auflistung von auf einem 

gemeinsamen Entwicklungsserver sowie von auf der Festplatte des 

jeweiligen Rechners gespeicherten Dateien auf einem vom 

Sachverständigen mitgebrachten Speichermedium (USB Stick) zu 

speichern; 

(4) die für einen gemeinsamen Entwicklungsserver sowie für jeden Rechner 

ermittelte Auflistung der ausführbaren Dateien auszudrucken und den 

Ausdruck zusammen mit einem Bericht, welche Kopien des Quellcodes 

und/oder der Datenbankstruktur und/oder Datenbanktabellen und/oder der 

Programmalgorithmen der Antragstellerin ausweislich der so gewonnenen 

Auflistung der auf der Festplatte gespeicherten Programm-Dateien auf einen 

gemeinsamen Entwicklungsserver oder auf der jeweiligen Festplatte 

gespeichert sind, dem Gericht zu übergeben; 

(5) die auf einem gemeinsamen Entwicklungsserver sowie auf jedem einzelnen 

Rechner der Antragsgegnerin vorgefundenen Kopien des Quellcodes 

und/oder der Datenbankstruktur und/oder der Datenbanktabellen und/oder 

der Programmalgorithmen der Antragstellerin probeweise zu starten; 

c) Der Antragsgegnerin wird mit sofortiger Wirkung und für die Dauer der 

Begutachtung untersagt, eigenmächtig Veränderungen an den zu begutachtenden 

Kopien des Quellcodes und/oder der Datenbankstruktur und/oder der 

Datenbanktabellen und/oder der Programmalgorithmen der Antragstellerin sowie 

an der zu begutachtenden Software vorzunehmen, sofern nicht jeweils eine Kopie 

des unveränderten Inhalts vorgehalten wird, und die zu begutachtenden Kopien 

des Quellcodes und/oder der Datenbankstruktur und/oder der Datenbanktabellen 
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und/oder der Programmalgorithmen der Antragstellerin sowie die zu 

begutachtende Software an einen anderen Ort zu verbringen. 

d) Die Antragsgegnerin hat dem Sachverständigen eine Kopie des zu begutachtenden 

Quellcodes und der Datenbankstruktur der gegnerischen Software auf einer CD-

ROM oder DVD vorzulegen. Die Antragsgegnerin hat dem Sachverständigen 

Zugang zu dem begutachtenden Quellcode und der Datenbankstruktur sowie der 

schriftlichen oder elektronischen Entwicklungsdokumentation zu verschaffen und 

ihm eventuell erforderliche Benutzerkennungen und Passwörter mitzuteilen, 

wobei dem Sachverständigen die Zugangsbefugnisse des höchsten 

Systemadministrators einzuräumen sind. Hierbei hat sie dem Sachverständigen 

insbesondere Zugang zu einem bei ihr befindlichen Entwicklungsserver und den 

Rechnern der Mitarbeiter zu gewähren. 

e) Die Antragsgegnerin hat es zu dulden, dass der Sachverständige den zu 

begutachtenden Quellcode und die Datenbankstruktur sowie die 

Entwicklungsdokumentation der gegnerischen Software in Augenschein nimmt 

und sich hiervon jeweils eine Kopie zum Zwecke der weiteren Begutachtung 

anfertigt. 

f) Für jeden Fall der Zuwiderhandlung gegen die unten lit. b), c), d) und e) 

genannten Anordnungen wird der Antragsgegnerin ein Ordnungsgeld in Höhe von 

bis zu zweihundertfünfzigtausend (250 000,00) Euro, ersatzweise Ordnungshaft 

von bis zu sechs Monaten, im Wiederholungsfall Ordnungshaft von bis zu zwei 

Jahren, jeweils zu vollstrecken an dem Geschäftsführer der Antragsgegnerin 

angedroht. 

Nach Vorlage des schriftlichen Gutachtens wird die Antragsgegnerin Gelegenheit 

erhalten, zu etwaigen Geheimhaltungsinteressen, die auf ihrer Seite bestehen, Stellung 

zu nehmen. Das Gericht wird alsdann darüber entscheiden, ob der Antragstellerin das 

Gutachten zur Kenntnis gebracht wird. 

Die Durchführung des selbstständigen Beweisverfahrens ist davon abhängig, dass die 

Antragstellerin vorab einen Auslagenvorschuss in Höhe von siebentausendfünfhundert 

(7500,00) Euro bei der Gerichtskasse in Düsseldorf einzahlt. 

Die Kosten des einstweiligen Verfügungsverfahrens trägt die Antragsgegnerin. 
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