UNE VISION DE L’E-JUSTICE
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The vision of e-Justice seeks to create justice which is fully accessible
lectronically, without restriction. A new strategy, yet to be developed,
could improve cooperation between judicial authorities at both national

ind European levels and thus contribute to a global justice network within
he European Union.

). Its mission is to create a common IT infrastructure for all computer
works, and to develop binding but transparent standards for electronic

imunication between the authorities concerned, the courts, lawyers and
€ns.

addition to existing computer applications used in the field of justice,

aSP the online procedure for the Order for Payment, the National
e Por

tal, together with judicial and administrative mailboxes, hereafter
www.egvp.de), additional solutions for the judicial system are
ty sought. Among other such applications can be mentioned the
\and Video over Internet Protocol” (VoIP), broadband video links,
ation, speech recognition and digital shorthand, full recording of

f€Im 15 used by: B, BLECHINGER, Moderne Justiz Elektronischer Rechtsverkebr,
536; U. SCHERF, H. P. SCHMIESZEK and W. VIEFHUES, Elektronischer Rechtsver-
entar und Handbuch, 2006; R. GUISE-RUBE, Die Bedeutung und die Chancen des
%€n Rechtsverkebrs als Teil der Justizautomatisation, JurPC Web-Dok. 103/2005,

e WWW-jUrpc.de/aufsatz/ZOOSOlO3.htm; S. HAHNCHEN, Einfiibrung: Was ist

, Recbtsver/eebr?, JurPC Web-Dok. 151/2007, Paragraph 15, available online:
: e/aufsatz/20070151.htm

30, EGVP stands for “elektronischen Gerichts-und Verwaltungspostfach”.
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ce of court documents and electronic com-
and the introduction of automated paperless
more powerful and comprehensive databases?,

tice describes the application of ICT to all adminis-

trative procedures in the justice system. The most important role of e-
Justice 1s to ensure rapid and secure clectronic information exchange?,

related electronic judicial transactions (hereafter EJT®), and the electronic

communication of justice.’

online visits, electronic servi
munication with the courts,
proceedings, combined with

The concept of e-Jus
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ronic form of communication,
hazards, the extent of which it is difficult to predict.
EJT should be based on secure,

hich inspire trust in uses,

As with any elect

open door to certain
It is therefore all the more essential that

confidential processing and exchange systems, W
This is especially true in the case of legally bi
cation with the judiciary, such as the filing of
cedural statements, or the transmis
concerning case files.

complaints and other pro-

nusual in Germany, whereas in Austria
| norm. Even as early as 2001
of all enforcement orders wet

Electronic application 1s rather u
for example, electronic claims are the lega
approximately 75% of all claims and 50%

filed electronically.”

A. Data security and electronic signatures

ssue of data security is a critical element. The
ijons could have dramatic consequences an WO

-Justice. The use of encryption techniques
hus helps to ensure the security of

In civil cases, the 1
of electronic submiss
destroy confidence 1n e
certified electronic signatures t
proceedings in civil litigation.
O

3. E-Justice: A Tool for Citizens, Practitioners and Business, available online: heep/
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least, confidential e-mails should be electronically signed.” For ordinary
this solution would also be useful if the communication
contains information pertaining to the lawyer-client relationship, as would
be the case, for example, for the sending of invoices. In such a case, the
electronic signature would be of considerable assistance. In such circum-
stances, an electronic invoice can be created, using the signature card, thus

providing an alternative to printed invoices.'®

perless exchanges is yet to come. Even those
law firms which already use EJT have still not abandoned traditiona]
methods of communication. In some firms'!, EJT are treated as regular
mail. Electronic mailboxes are emptied at certain times, and documents
are printed, stamped and filed away. The advantage of the method lies in
the time saved, but only if the data are forwarded electronically to the
client. In all other cases, the method is time-consuming and requires

asks are thus performed in duplicate, with

considerable resources. Many t
the costs being borne exclusively by the legal firm.

COI’l’CSPOI’lanCC,

Comprehensive use of pa

B. The EGVP: a secure but complicated system

The electronic judicial and administrative mailbox (EGVP) is simply a
extended mailbox, to which only previously registered particip 2
gain access. The software consists of an input and an output tray,
in regular e-mail applications. For all sent messages, it is possible to trat
precisely the date nd time of sending, together with the identity of th
d the content of the message. As soon as a message has be
£ of successful access to the relevant judicial service
available!2. Before sending, messages are signed using a signature devs
(card reader and signature card). The electronic signature replaces
hand-written signature with full legal effect, while also making immediat
visible any slight changes that might have taken place in the messaged
sending. In fact, only the so-called “electronic envelopes”! and not

files themselves are thus signed.

recipient, an
sent, secure proo

the jurisdiction must be able &

The data that are transmitted to
rtict

opened and processed. The selection of the software required is pa
important. With the use of several different software programs, th

Rechtsuch
altung !

ent als Web 2.0-Angebote fiir
/www.online-agb.de/index.p
und Internetrecht, Vertragsgest

9. T. DEGEN, E-Justiz und E-Governm
Verfabrensbeteiligte, available online: htep:/

10. T. DEGEN and J. DEISTER, Computer-
merce und Datenschutz, 2009, paragraph 483 et seq. :

11. T. WINKLER and C. PUSTEJOVSKY, Bericht iiber erste Erfabrungen mit “t;m
ischen Rechtsverkebr, available online: http://vaw.rechtsanwaltskamﬂ‘lef‘frel E
fileadmin/dokumente/EGVP—kurz_Bericht.pdf

12. Ibid.
13. Ibid.
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C. Parties to the proceedings without legal representation

FElectronic communication for citizens without legal counsel 1s still not
guaranteed in a satisfactory manner.

E-Justice must always be centred on human beings, who must be
included in the judicial process, which must also have their needs as its
final aim. A citizen is guaranteed the right to effective judicial protection
by Article 19, paragrap an Basic Law (GG). In the field
of e-Justice, one of the basic rules is that ‘clectronification’ must not
create unreasonable barriers to access for the litigant'®. The function of
the judiciary in a constitutional state is precisely to guarantec effective
judicial protection for its citizens. This mission, entrusted to the judiciary

under the German Basic Law (GG), must in no way be impeded.?

In addition, it should be noted that e-Justice may become a dehumanised
system. It may deprive some citizens, those unable
through lack of adequate knowledge of the judicial system,
bility of personal communication or contact with the judge,

destroying their confidence in the judicial system.

These obstacles would be climinated if every citizen had the opportunity
of electronic access to the judiciary. This could for example be achieve
by providing every citizen with an electronic address. Citizens withot
their own computers could gain access to this e-mail function?! in publ
areas specially created for this purpose. In addition, in any contract, cou
be included a commitment tO specify the e_mail addresses of the part
and to use them in the event of a dispute over the implementation of
contract.?? Furthermore, the new ID card could be used to meett
requirement of integrity and authenticity of the data. Through this el
tronic proof of identity via internet, all remaining questions relating
the integrity and authenticity of data would thus be solved.

Public confidence in the system is of crucial importance. If every €
tronic communication with a public body or jurisdiction generates
fear of installing Trojan horses on the home or office computer, @
initiative of the State, for surveillance purposes, the appeal of €l€ :

communication with the administration and the jurisdictions W1
lessen.2> E-Justice thus inadvertently contributes to the controllab

—

19. U. BERLIT, in ]. BRANDT and M. SACHS, Handbuch Verwaltungsve
tungsprozess, 3rd edition, 2009, p. 1180.

50. M. SECKELMANN, in F. BIELER and G. SCHWA

21. E-Justice: A Tool for Citizens, Practitioners and B
huep://www .europarl.europa.eu/ meetdocs/20042009/ documents/dv/752/7

22. E-Justice: A Tool for Citizens, Practitioners and Business, available
http://www.europarl.europa.eu/meetdocs/2004_2009/documents/dv/752/752580 f
23. G. BRITZ, “Von der elektronischen Verwaltung zur clektronischen V€ 4

DVBL, 2007, pp. 993-997.
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if either of the parties, unassisted by a lawyer, was unable to adopt the
correct written form of expression, for they would then be at a greater
disadvantage with electronic proceedings than with conventional proceed-
ngs.

On the other hand, the right of access to court (Article 103 of the
German Basic Law GG), a fundamental principle of the law of the State,
remains unaffected by electronic proceedings.

This principle requires that plaintiffs should have the practical capacity
to submit their claims and to justify them. The German expression “Gehor”

and the French “acces aun juge” both seem to presuppose an oral debate, =

However, unlike the principle of orality, the right of access to court can
be guaranteed by means of written access to the judge.”’ Therefore, thig
principle does not contain the right to an oral trial, which explains the
absence of violation of the right of access to court if the hearing takes
place by written rather than by oral means, despite current procedura]
horms.® However, it is essential for the litigant to have been given the
opportunity to produce a written argument. .

The principle of publicity gives the public the opportunity to observe
the conduct of the hearing.”? As long as publicity is assured, it does not
matter whether the hearing takes place in the courthouse, in other room

or outdoors (e.g. during a site visit).”

I electronic hearings are compared to the technique of videoconferent
ing, under Article 128 of the German Code of Cuvil Procedure (ZPO
and for which the principle of publicity is not for the place of recording
but of viewing, then the following problem is encountered: an electror
hearing removes the notion of the courtroom, which is replaced at m
by the place of recording. A solution could be found, however, with |
existence of a virtual courtroom. A section of the website could off€
virtual space for the court hearing, allowing access to recorded deb?
by specific links. The internet consultation of online hearings, th
whether through videoconferencing or in writing, should be limité
duration to that of the trial.

The possibility of subsequent consultation would violate the prif
itself and would also be in contradiction with existing legislation, a3
in the second sentence of Article 169 of the German Code on 8
Constitution (GVG). It is also debatable whether even the mere live B

cast of electronic discussions is not in itself contrary to law. The

29. R. GREGER, in R. ZOLLER, 7ZPO Kommentar, 28th Edition 2010, § 128

30. BayVerfGH, E. v. 712.1990 — Az. V32 - VI/90, NJW 1991, 2078; a.A. OLGE
B. v. 26.11.1982 — Az. 25 W 2472/82, MDR 1983, 324. ]

31. BGH, B. v. 28.8.2003 — Az. 1 ZB 5/00, WRP 2003, 1444.

32. BVerfG, B. v. 15.3.1960 — Az. 2 BvR 166/60, NJW 1960, 765.

33, RGZ 157, 344.

34, H. SCHULTZKY, Videokonferenzen im Zivilprozess, NJW 2003, p- 313.
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under the principle of independence granted by Article 97 of the GG,
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i ter.
and could therefore cefuse to work with a compu
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Eilei egilzcsigil gi ath: German Federal Court of Justice (BGH) issued a
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1 1 1 discretiona
their opinion to be taken into account, In a way that 1s not ry,

. . "
any other law regarding this matte
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p%m;:s t\(’)(/ l11r_rllplement it. Regarding this point, the opinions of users vary
widely. While some parties to the trial already work with electronic records
b

gthcr§ still regard paper documents as the leading medium used in their
omaln.

The issue of seamlessness alsq arises from the fact that certain acts or
documents, by their nature or size, will not support uninterrupted com-
puter processing (e.g. cases involving construction rights with buildin
plans or documerits which need to be stored as originals). The emergencg
of so-called hybl:ld documents is thus inevitable. These will continue to
exist, for some time yet, as a de facto result of e-Justice.

Electronic processing has many advantages. With suitable management
and adequate program design, the information contained in electronic
records could, for example, be structured according to a scheme to facilitate

the judicial analysis of their contents. By linking the different elements
of a case, both with the relevant judicial standards, and with the appropriate

ase law and doctrine, the system of decision support would also serve
n knowledge management.*

' The information transmitted electronically to the jurisdiction could be
ken into account without any additional data entry, and used directl

wwoughout the remainder of the proceedings. The inbox could fo}i'
ample, be set up so that, on the basis of information received, c,)ther

ocesses could be implemented, such as resubmission at set dates, advance
costs, etc.

Vith regard to electronic file management, it should be noted that
werting a document from paper to electronic format, or vice versa, is
e to error. This is all the more dangerous in that proper record-

Ing 1s essential for confidence to subsist in the documents on file.*s

1ilalrlgr, for electronic records, the guarantee of stability over time
still be 1;npro.v§:d. The long-term archiving of data is a key issue. In
sence of sufficiently long experimentation in this area, issues relating

hnic 1 1
nical design and storage methods remain for the present unanswered.

ligration of existing storage devices and the compatibility of data
S represent major risk factors.

rity and confidentiality form the first commandment, which applies

ocedures within the
In other words
‘ertheless resp

judicial system, but also to e-Justice as a

» 1t 1s essential to ensure treatment of personal data
ects privacy.

lZ/Zw it . ) . .
7/122§;gdfnatwnaler IT Gipfel pp.5-6, available online: http:/files.messe.

- :
NLIT, E-Jystiz: Chancen u

“buf &, JurPC Web-Dok. nd Herausforderungen in der freibeitlichen demokrat-

171/2007, p. 2, available online: www.jurpc.de/aufsatz/




A VISION OF E-JUSTICE
122

1 f their
1 determine the fate o
individuals have the right to deter
In Gemany, 4l inch - oht was clarified in 1983 by the Federal
1 data. This constitutional right w bied in 1988 7 20 el
personal da 1 Court (BverfG)* and covers a peF onal daa, % eterey
COHStltutlonfa importance. In its interpretauon, th? e xal Consttion
e e donnd b se of the opportunity for in BECHoR,
R e fere idered insignificant
Court fourlc,1 ’tions offered by ICT, even .data cons g
s S d may acquire a new dimension or v 'f" .
o il i insignificant.
b}Zit}l;e p'ersogvner so that no data may be considered g
ted by its o :

It. the transition to electronic ju.dic1al file managen;z?et dt };:;ei::
eSarEsll, D18 hest standards of security should be resp dicial recall
entails that the hig eSt'sW seems essential in the case of ju lcllad ta th 1
man§tg<:1melr)1t;:asuuscehOaf V:}fe extreme sensitivity of the personal da ey

precisely be

contain.

Conclusion

’ } p

if it 1 f as a comprehensive
1 t is conceived o ac

i 1 ly be meaningful if 1 : 2 compre i

N s f the electronic me . Th

1 ment O g v

seamless deploy : e e

whole, Twlt; lementation of e-Justice mgslt bIet ;S::t s noy‘;vay kil
PraCtK}al evpen to novices without IT skills.

accessible

y I CeSS to (()u]‘ or even ”lake Sl.lCh access more dlfflCu
)

ith e-Justice. O
: : ccur with e-Justice. €
te unlikely to o dim
i however, seem qui . court procee
hSuch :121:;, the pos;ibility of electron;c al'Cc‘isgS atc(z:ess = clc))urt than
the contrary, h : ns ol gaini <.
i e 4% easier mea " reviou!
in itself, a much ea hich the parties were p :
prOVldesy P dll‘l S fOl’ whnic » er tI
se. Proceeding ducted in a mannet &
currenty the ca : mav now be conduc ilal
vel long distances may now D ic means are availa
foi)cei o tr?er and c%rtainly less expensive, if electronic
is both simp

. : o
i lic service asp
It is also important not to lose sight of kth?np}l;:;our i
g localisation works ) -
1 calisatio : o
justi argument for localisatior our o Sl
justice. ,Th;iea gThe need for justice 1n proceedmgrf i o,
eCom)mlclread. exists and, with increasing E\}rpfealls g
Clemeﬂ{ ; grovgl possibly even more for l'l}'dWltuzntribution .
eteroris usti h ke a significant ¢ o Fiey
' T indic lities ©
. E-Justice can thus asig bt
(:inteliprlsesnt thile adapting our judicial system
evelopment,
twenty-first century.

[

440, 484/83.
209, 269, 362, 420, 440,

12. 1983, Az. 1 BvR 209,

46. BVerfG, U. v. 15.

Um den Zielen

Vision der E-Justiz!

Thomas HOEREN
Professor an der Universitit Minster (Deutschland)

tzu einer Vernetzung
n beitragen.

gerecht zu werden hat der Gesetzgeber in Artikel 91c
eine Grundlage fiir die bundeseinheitliche IT in der Justiz geschaffen.
April 2010 f.

olgte dann die Einrichtung eines IT-Planungsrates als
ntrales Gremium fiir die féderale Zusammenarbeit in der Information-

ufgabe besteht in Bildung der gemeinsamen I T-Infrastruk-

Netze, sowie der Herausarbeitung der verbindlichen und
isparenten IT-Standards fiir die elektronische Kommunikation zwi-
en d

en beteiligten Behorden, Gerichten, der Anwaltschaft und den
ger.

eben den bereits funktionierenden IT-Anwendungen in der Justiz
iem online-Mahnverfahren, dem bundeseinheitliche Justizportal sowie
elektronischen Gerichts-und Verwaltungspostfach? (www.egvp.de),
lach weiteren IT-Lésungen fir die Justiz gesucht. Zu solchen gehoren
O1ce-und Video-over-Internet-Protokoll (VoIP), schnelle Videolinks,

g und digitale Stenografie, integrale Online-
lektronische Zustellung von Schriftstiicken
unikation mit Gerichten, papierlose Verfahren
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